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UNI TED STATES DI STRI CT COURT
NORTHERN DI STRI CT OF | NDI ANA
HAMMOND DI VI SI ON
BRENDA J. JONES,
Plaintiff
V. Case No. 2:04 cv 536

JO ANNE B. BARNHART,
Comm ssi oner of Social Security,

N N N’ N’ N N N N N N

Def endant

OPI Nl ON AND ORDER

This matter is before the court on the Mdtion for Summary
Judgnent filed by the plaintiff, Brenda J. Jones, on June 2,
2005, and the Motion for Renmand filed by Jones on July 27, 2005.
For the reasons set forth below, both notions are GRANTED

Backgr ound

The plaintiff, Brenda Jones, initially applied for Disabil-
ity Insurance Benefits on Novenber 13, 2000, alleging a disabil-
ity onset date of August 15, 1999. (Tr. 50) The clai mwas denied
initially on February 21, 2001 and upon reconsideration on July
24, 2001. (Tr. 31-32) Jones requested a hearing before an Adnm n-
istrative Law Judge ("ALJ") on Septenber 12, 2001, and a hearing
was hel d before ALJ Bryan Bernstein on August 13, 2002. (Tr. 41,
411) Subsequent to the hearing, the ALJ denied Jones' application
by witten decision dated Decenber 5, 2002. (Tr. 16-24) Follow
ing a denial of her request for review by the Appeals Council on
Novenber 19, 2004, Jones filed a conplaint in this court on
January 13, 2005. (Tr. 6)
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Jones was born on July 9, 1957, and was 42 years old at the
time of the ALJ hearing. (Tr. 50) She is 5 3" tall and wei ghs
approxi mately 290" pounds. (Tr. 417) She has three adult children
with her husband, Donald Jones, to whom she has been married for
31 years. (Tr. 416) She stopped attending high school in the 11'"
grade, but she obtained her GED in 1985. (Tr. 417) Between 1987
and April 1999, Jones primarily worked in a series of nursing
assistant jobs at hospitals, nursing honmes, and other care
facilities. (Tr. 60, 77) Al of these jobs generally involved
transferring, toileting, and bathing patients, which required
Jones to lift between 100-150 pounds frequently, walk one to four
hours, wite or sit for one-half hour, and stoop, crouch, and
handl e obj ects between one and three hours each in a regul ar
ei ght hour shift. (Tr. 60, 78-80, 81, 83) Jones also worked for
two nonths as a warehouse | aborer in 1993, and she received a 6%
per manent partial inpairnment when a sem trailer crushed her |eft
ankl e, significantly injuring soft tissue. (Tr 77, 290, 292-97)
She worked for three nonths in 1999 as a casino security guard
before her condition forced her to quit and then for three weeks
as an inventory scanner at \Wal greens. At Wl greens, her job
required her to lift 30 to 50 pound totes onto a table, scan the
itens in the tote, box them and place the box on a conveyor
belt. (Tr. 421) She stopped this job when her knee and shoul der
becanme irritated. (Tr. 419-21)

' This weight, which is taken from the ALJ hearing and is the most recent statement of Jones' weight, may
be a typographical error, as all medical records show that Jones weighs between 199 and 209 pounds.
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Ot hopedi st Dr. Bruce Thonma of the Val parai so Othopedic
Clinic began treating Jones at |east as early as 1993 when her
| eft ankle was crushed at work. (Tr. 258-98) On Decenber 1,
1993, Dr. Thona noted that six nonths post-injury, Jones contin-
ued to have pain, swelling, and tingling in her left hip with one
or two hours of wal king or standing. (Tr. 294) On January 6,

1994, Jones returned to Dr. Thoma conpl aining of swelling around
her left tibia and fibula. (Tr. 293) On February 23, 1994, Jones
reported no change in pain, tingling, weakness, and | oss of
endurance in her left foot and ankle, and Dr. Thoma concl uded
that she had a 6% pernmanent inpairnment and coul d expect no
further nedical inprovenent.(Tr. 292) Throughout this period, Dr.
Thoma prescribed physical therapy, support hose, and Tylenol to
treat Jones' synptons. He also released her fromcare with a work
restriction of six hour shifts or nodified duty. (Tr. 289) On
Novenber 25, 1994, Dr. Thoma concluded that Jones had a 15%
per manent inpairnent of her left foot. (Tr. 290)

On May 21, 1997, Jones went to the energency room of Porter
Menorial Hospital conplaining of disconfort in her |ower spine
and tingling in her left leg and foot fromlifting a patient at
work. (Tr. 132-33) Dr. D. Pursel diagnosed Jones with |unbosacral
strain and a sprained left ankle. (Tr. 134-35)

On Cctober 19, 1998, Jones began seeing famly practitioner
Dr. Kinberley Perry with conplaints of back, bilateral knee, and
finger pain that had worsened over the |ast year and increased in

cool weather. (Tr. 348, Tr. 431) Upon exam nation, Dr. Perry
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found that Jones had "sone obvious m dthoracic scoliosis to the
right” but that her back, knees, and hands ot herw se seened
normal . (Tr. 348) On June 16, 1999, Jones returned to Perry

conpl aining of right shoulder pain radiating into her neck and
intermttent right arm and hand nunbness, which increased with
nmovenment and wal king. (Tr. 342) Dr. Perry's exam nation of
Jones did not reveal any abnornalities, but x-rays of Jones

ri ght shoul der showed "strai ghtening of cervical spine, nost
likely due to nuscle spasm™ (Tr. 342-43) Dr. Perry prescribed
anti-inflammatory Daypro for Jones' synptons and physical therapy
for cervical strain. (Tr. 341) However, Jones' stomach coul d not
tolerate the Daypro. (Tr. 339)

Jones attended physical therapy fromJuly 7-21, 1999. Upon
initial evaluation, therapist Sarah Oreseco noted that Jones had
"noder at e nuscl e guardi ng” on her right upper body and that Jones
hel d her head forward and had rounded shoulders. (Tr. 153) The
dates associated with therapy progress notes are omtted fromthe
record, but Jones' final discharge note on July 21, 1999 states
t hat she still had sone tenderness in the front of her shoul der
and "good" rehabilitation potential. (Tr. 144)

On August 7, 1999, Jones returned to the Porter Menori al
Enmer gency Room conpl ai ni ng of right-sided abdominal pain with
bl oating. (Tr. 160) Wen Jones saw Dr. Perry five days later, Dr.
Perry noted Jones' history of hiatal hernia/ GERD (gastroesopha-

geal reflux disease). (Tr. 340)
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On Cctober 6, 1999, Jones returned to Dr. Perry with com
pl aints of persistent right shoul der pain that had gotten worse
since her initial treatnment in 1998. She further described the
pai n as worseni ng when she extended her right arm (Tr. 339)
After finding that Jones was point-tender at the proxinmal inser-
tion of the bicipital tendon, Dr. Perry di agnosed Jones with
probabl e bicipital tendinitis, gave her a shot of |idocaine, and
prescri bed Cel ebrex. (Tr. 339) Although Dr. Perry also ordered a
steroid injection, Jones had an allergic reaction to the injec-
tion and did not want to repeat the procedure. (Tr. 336)

On January 4, 2000, Jones went to the Porter Menorial
energency roomafter falling on her right side and striking her
right el bow, shoul der, and hip on concrete. (Tr. 174) Energency
room physi ci an Robert Ealy noted that Jones no | onger was taking
Cel ebrex because she had run out of the prescription. (Tr. 177)
Dr. Ealy also found that Jones had a decreased range of notion in
her right armand shoulder. (Tr. 177) \Wen Jones reported her
fall to Dr. Perry on January 12, 2000, Jones told Dr. Perry that
the anti-inflammatory prescriptions were not hel ping and that she
was now having difficulty putting on clothing and doing her hair.
(Tr. 336) Dr. Perry also noted that the physical therapy Jones
conpleted in July 1999 did not inprove her synptons. (Tr. 336) A
January 17, 2000 MRI ordered by Dr. Perry was normal except for
"mld internmediate signal in anterior distal supraspinatus ten-
don, a finding which can be seen in tendinopathy." (Tr. 333) Dr.

Perry referred Jones back to the Val paraiso Orthopedic dinic.
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On February 3, 2000, Dr. M chael Leland, who worked with Dr.
Thoma at the Orthopedic dinic, evaluated Jones. He noted that
Jones had "pain increased with cross chest shoul der flexion" upon
exam nation, but stated that "[i]t is unusual to have pain of
this nature associated with shruggi ng the shoul ders which woul d
itself suggest perhaps a nuscul ar or cervical etiology of her
pain." He gave Jones a second steroid injection and prescri bed
physi cal therapy. (Tr. 198)

Thus, on April 19, 2000, Jones began a second round of
physi cal therapy, this tinme for bicipital tendinitis. (Tr. 194)
During her evaluation, Jones told Therapi st M ke Wndahl that her
primary difficulties were associated with any wei ght bearing or
rotation of arm and that while steroid injections caused her
noderate relief, she had ongoi ng reaggravations of the area. (Tr.
194) Wendahl observed that "[i]n a static sit position, Brenda
does exhi bit tendencies of a noticeable increase in anterior
chest wall tightness which is noted by an increased right pro-
tracted position, slight depression of the right shoul der as
conpared to the left.” He also noted that Jones' right
sternocl avicul ar joint was nore prom nent and | ess nobile than
her left, with point tenderness along the bicipital tendon,
coracoi d process, and associ ated muscles. (Tr. 194) However,
after two weeks of therapy, Wendhal told Dr. Leland that Jones
had not achi eved any significant changes in reduction of pain.

(Tr. 189)
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On June 22, 2000, Dr. Leland performed a right shoul der
art hroscopy and subacrom al deconpression on Jones' right shoul -
der in which he excised an extra bone in her shoulder, to assist
her i npi ngenent syndronme. (Tr. 204) On June 29, 2000, Jones
reported to Dr. Leland that her shoul der did not bother her at
all, but by Cctober 23, 2000, Dr. Perry referred Jones back to
Dr. Lel and because Jones again was experienci ng persistent
shoul der pain. (Tr. 277, 328) Dr. Perry further noted that Jones
was unable to take prescription anti-inflamratories because of
her dyspepsia. (Tr. 328)

On Cct ober 29, 2000, Jones conpleted an Adult Disability
Report in conjunction with her application for disability bene-
fits. (Tr. 58-67) She described her condition as a foot injury,
constant right shoul der and knee pain, neck spasns, and a hiatal
hernia which Iimted her to standing or sitting six hours and
whi ch gave her pain lifting objects. (Tr. 59) In a Pain Report
dat ed Decenber 2000, Jones el aborated that her right shoul der
pain occurred three or four tinmes a day for one or two hours and
that it prevented her from vacuum ng, pushing, or lifting any-
thing in excess of 15 or 20 pounds. (Tr. 91) Her shoul der al so
caused difficulty putting on clothes, adjusting herself in the
car, witing, and wearing a bra. (Tr. 91) Jones described her
neck pain as occurring once a nonth for up to two or three days
and preventing her fromdoing all activities. She further stated
that driving, stress, standing, sitting, witing, and occasion-

ally wal king caused the pain to get worse. (Tr. 93) Finally,
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Jones said that her right knee pain occurred three or four tines
a day for 30-40 mnutes, increased in cold weather, and grew
worse with clinbing, stooping, kneeling, and sonetines driving.
(Tr. 95) She described her |left knee ankle pain as |asting one to
two hours approximately three to four times a nonth, and she
stated that her ankle bothered her with "a lot" of wal king or
standi ng and sonetinmes stopped her from doi ng di shes and st andi ng
to cook. (Tr. 97)

In an Activities of Daily Living report dated Decenber 18,
2000, Jones stated that she cooked a neal every other day, did
| aundry, sewed, drove, did sone |awn work, and read. (Tr. 85)
However, Jones described difficulty with her right knee and
shoul der when driving and said that her husband drove whenever
possi bl e, except for when Jones drove her son to school four days
a week. She also stated that while she did | aundry, her husband
and son carried the laundry and hel ped her |lift it. Finally, she
clarified that she perforned |ight housekeepi ng but that her
husband perfornmed nost housekeepi ng duties, pushed the grocery
cart at the supermarket, and carried groceries fromthe store to
the car and into the house. (Tr. 85-88) Jones reported consi s-
tent activities and limtations in a second ADL report on March
4, 2001. (Tr. 104-07) She further stated that it was very diffi-
cult torise froma seated position wthout pain or her knees
| ocki ng and that wal king around for an hour caused pain. (Tr.

107)
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On January 25, 2001, Dr. Teofilo Bautista exam ned Jones for
the Disability Determ nation Bureau ("DDB"). Jones told Dr.
Bauti sta that she was not on any pain nedication except for
Tyl enol at that time, that she could wite for an hour, walk
about five or six hours on concrete, sit for six hours, stand for
two hours, and clinb 10 steps. (Tr. 223) According to Jones, she
could l'ift and carry 10 pounds with her | eft hand, but she was
not able to do repetitive hand work. (Tr. 223) Upon exani nati on,
Dr. Bautista found that Jones had a limted range of notion in
her right shoulder, a normal gait, and that she coul d squat
briefly and hop/junp very briefly. (Tr. 225) Jones exhibited
nmuscl e strength and tone of 4/5 on the right side and 5/5 on the
left, with good grip strength and mani pul ative abilities. Dr.
Bauti sta concl uded that Jones had i npi ngement syndronme in her
ri ght shoul der, right knee pain due to bursitis/tendinitis,
degenerative joint disease in the right knee, a history of a
crushed left foot, and cervical strain or muscle spasmat the
occipital area. (Tr. 225)

On May 2, 2001, Dr. Perry noted that Jones did not have any
relief on a trial prescription of Vioxx and that other pain
nmedi cati on caused an increase in her dyspepsia, and so she
prescri bed Arthrotec. She also found that Jones had crepitus and
effuse warnth at both knees. (Tr. 318) Thus, on My 10, 2001,
Dr. Perry sent Jones back to physical therapy for a third tine.
(Tr. 227-40, 320) Once again, the dates of the therapy sessions

are omtted fromthe record, but the notes consistently report
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that Jones had sone disconfort or pain with standing, felt that
her knee was | ocking up or giving out during therapy activities,
and had increased pain with certain activities. (Tr. 230-31) On
May 25, 2001, Jones notified Dr. Perry that the Arthrotec, |ike
t he Cel ebrex and Vi oxx, al so caused stomach problens and that the
physi cal therapy was not hel ping. Dr. Perry observed "obvi ous
swel ling and joint effusion of the |left knee nore than on the
right,” with crepitus, and point-tenderness at the nedial |ip of
the tibia, quadriceps tendon, and hanmstring tendi nous insertions
on both legs. (Tr. 316) At the close of therapy on June 13, 2001,
Therapi st M Thonpson only rated Jones' rehabilitation potenti al
as "fair." (Tr. 227)

On June 25, 2001, Dr. M Zeitoun evaluated Jones for the
DDB. (Tr. 241-42) He observed that Jones had a slow gait due to
her obesity and that she had mld difficulty wal king heel to toe
and tandem y, stooping, and squatting. (Tr. 241) Dr. Zeitoun
further found tenderness at Jones' right shoul der and both knees
with a decreased range of notion at the right shoulder. (Tr. 242)
On July 26, 2001, Dr. A Lopez reviewed the evidence of Jones
condition for the DDB and opined that Jones had a residual
functional capacity ("RFC') to lift 50 pounds occasionally, lift
25 pounds frequently, and stand, walk, or sit for about six hours
in an eight hour workday, with unlimted ability to push or pull.
(Tr. 246) Dr. Lopez further stated that Jones had occasi onal
probl ens clinmbing, stooping, kneeling, crouching, or crawling

with frequent difficulty balancing, and that she had constant

10
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l[imtations fingering and feeling in both hands and reachi ng and
with her left hand, and occasional |imtations reaching and
handling with the right. (Tr. 248)

On July 31, 2001, Dr. Thona perforned an arthroscopic
debri denent on Jones' left knee, and he corrected a horizontal
tear fromthe articular cartilage. He further diagnosed Jones
wi th degenerative arthritis. (Tr. 271-76)

On August 28, 2001, Jones returned to Dr. Thoma conpl ai ni ng
of left foot and shoul der pain, particularly with repetitive or
persistent activity and el evation of the arm past 90 degrees.
(Tr. 268) Her left armtested positive for inpingenent, and a
physi cal exam nation of the |eft-foot showed tenderness over the
peroneal tendons. (Tr. 268) He ordered an MRl for both areas,
whi ch showed mld tendinitis of the supraspinatus and AC joi nt
arthritis in the shoulder, as well as mld tendinitis in the
foot. (Tr. 266, 269) On Septenber 11, 2001, Dr. Thoma gave Jones
a third steroid shot into the |eft shoulder and referred her to
physi cal therapy for both extremties. (Tr. 266-67) Her final
t herapy note from Septenber 26, 2001 states that Jones initially
descri bed her pain at 4/10 at rest and 7/10 with activities in
the left shoul der and that these pain levels were "slightly
i mproved” follow ng therapy. The therapi st recomended conti nued
rehabilitation, which Dr. Thona approved on Septenber 27, 2001.
(Tr. 253, 263) After another nonth of physical therapy, Jones
reported her shoul der pain at 1/10 at rest and 3/10 with activi -

ties on Cctober 26, 2001. However, Jones still reported that her

11
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pain intensified with performance of ADLs and lifting weighted
objects. (Tr. 353)

On Novenber 7, 2001, Jones went to the Porter Menori al
energency room after an anxiety attack. (Tr. 299) Dr. Ealy
di agnosed an anxiety syndrone with a situational reaction and
di scharged her with prescriptions for Ambien and Ativan. (Tr.
299-304) Two days later, Jones told Dr. Perry that she had been
experienci ng i ncreased nervousness, crying spells, and insomia
in the last few nonths due to tensions between her son and
husband. Dr. Perry diagnosed depression with an anxi ety conpo-
nent and prescribed Zoloft. (Tr. 310)

On January 9, 2002, Dr. Thoma conpl eted a Medi cal Assessnent
of Ability to Do Wrk-Related Activities for the DDB. (Tr. 359-
61) According to Dr. Thoma, Jones could lift and/or carry a
maxi mum of 10 pounds for up to one-third of an eight hour day and
a maxi mum of five pounds for up to two-thirds of the day. He
opi ned that Jones could stand and wal k for two hours total and
for 30 mnutes without interruption. He based this assessnment on
Jones' bilateral knee osteoarthritis, bilateral shoul der chronic
tendinitis, left ankle injury in 1996, her two arthroscopic
surgeries, and her hiatal hernia with GERD. (Tr. 359) He further
stated that Jones could sit for only four hours total, or 30
m nutes wi thout interruption, because her knees stiffen and ache
after 15 mnutes and | ock or catch when standing froma seated
position, that Jones had difficulty pushing up froma chair, and

that her arms needed support when sitting. (Tr.360) Dr. Thoma

12
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described limtations in handling, feeling and pushing/pulling
due to Jones' |imted range of notion, strength, and endurance in
her shoul ders and said that she should not work around noving
machi nery or vibrations because she had difficulty clinbing
stairs with her knees and using railings with her arns. (Tr. 360)
Al t hough Dr. Thoma did not believe Jones needed periods of rest
in a reclined position during an ei ght-hour period, he said that
she could not wite for nore than 15 mnutes at a tinme or for a
total of 30 m nutes due to nunbness, cranping, and tingling in
her hand. (Tr. 361) He concluded that sedentary work woul d be
difficult for Jones because even non-repetitive work with rest
peri ods caused pain, cranping, and decreased arm use and because
Jones could not obtain relief through nmedication because of NSAI D
(non-steroidal anti-inflammatory drugs) side effects and GERD
(Tr. 361)

On May 14, 2002, Jones went to the Porter Menorial energency
room after spraining her right ankle at hone. (Tr. 367-69) On
June 17, 2002, she went to Dr. Thoma conpl ai ni ng of persistent
swelling and stiffness in the ankle. Dr. Thoma found conti nui ng
tenderness fromthe sprain. He also reviewed recent right knee
MRl results which showed a "tiny focus of potential avascul ar
necrosis in the patellar area,” as well as sone degenerative
signal in the neniscus. He recommended conti nued nonoperative
care but suggested nore arthroscopic surgery if her synptons
wor sened or failed to inmprove. (Tr. 376) On July 19, 2002, Jones

returned to Dr. Thoma because she had no i nprovenment in her right

13
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knee, which continued to give out periodically. Dr. Thoma found
"definite crepitus” in the joint wwth mnimally tender nedial and
|ateral joint |lines. Because Jones continued "to have synptons
whi ch are inconpletely explained by the findings,” Dr. Thoma
schedul ed Jones' third arthroscopi c debridenent and possibl e
partial medial meniscectony. (Tr. 383)

On July 30, 2002, Dr. Perry wote to counsel for the plain-
tiff and summarized Jones' treatnents to date. She stated that
beyond Jones' orthopedic problens, her depression was "well
controlled on Zoloft" and the CGERD and hiatal hernia also were
under "excellent control™ with nedication. (Tr. 385) Dr. Perry
not ed, however, that Jones' osteoarthritis was difficult to
control because of the GERD and that they were trying a new drug,
Bextra. (Tr. 386) She stated that Jones wanted to try going off
Zol oft, which Dr. Perry did not reconmend until after Jones' next
surgery.

On August 6, 2002, Dr. Thoma performnmed the arthroscopic
surgery on Jones' right knee. (Tr. 391-92) On Cctober 14, 2002,
Jones reported that her ankle synptons had not changed, and the
results of a right ankle MRl showed a "significant effusion in
the subtalar joint" consistent with | oose cartilage. Dr. Thoma
and Jones agreed to a fourth arthroscopic surgery, this tine to
the right ankle, based on this result. (Tr. 401) He |ocated and
removed the | oose cartilage during surgery on Novenber 1, 2002.

(Tr. 399) Though the last two surgeries occurred after the ALJ

14
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hearing, the records pertaining to these surgeries were avail able
to ALJ Bernstein prior to his witten deci sion.

On August 13, 2002, ALJ Bernstein conducted a hearing at
whi ch Jones, her husband Donal d Jones, and Vocational Expert
("VE") Edward Pagella testified. (Tr. 411) Jones testified that
the arthroscopic surgeries did not inprove her synptons at al
and that she continued to fall and sprain her ankles when her
knee | ocked. (Tr. 427-28) She further testified that she would
fall clinbing the five steps to her house. (Tr. 443) She de-
scribed difficulty with repetitious work because of tendinitis in
her shoulders and an inability to sit for |ong periods of tine.
(Tr. 435) Witing caused her hands to cranp up, and driving
caused her right knee to lock. (Tr. 444-45) She said that her
husband di d nost of the housework including vacuum ng, sweeping,
nmoppi ng, and cooki ng because she had difficulty lifting pans and
because her left foot would swell from standing. (Tr. 436) Jones
woul d fix mcrowave neals, a sandw ch, or cereal herself, but she
woul d not sit at the kitchen table to eat because the wooden
chair bothered her. (Tr. 438-39) Wen Jones sat at hone, she
woul d rest her leg on the ottoman. (Tr. 446) However, Jones had a
hard tinme getting up after sitting for 30 minutes to an hour.
(Tr. 447) She thought the | ongest she recently had wal ked was 40
mnutes in the grocery store holding onto the cart. (Tr. 448)

| nsof ar as her daily activities, Jones testified that she
spent her days visiting with her nother and sister who |lived

near by and woul d conme to Jones' house, and that she infrequently

15
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attended church because she it was difficult to clinb the 10
stairs into the her church building. (Tr. 436-37) She stated that
Dr. Perry took her off Dr. Thoma's prescription for Cel ebrex
because it did not help her arthritis, and that she regularly
took Zyrtec for sinusitis and allergies, Zoloft for depression,
Premarin, Zyrtec for her stomach, and Bextra, which Dr. Perry
just had prescribed, for the arthritis. (Tr. 430, 433-34, 439,
444-45) The Zol oft and Zyrtec nade Jones tired, and the Zol oft

al so dried her throat. (Tr. 444)

Donal d also testified that when the famly took a vacation
in Florida that year, Jones sat with her leg on the seat beside
hers on the plane and that he rented a wheelchair for Jones to
get around. (Tr. 456) He could not recall Jones ever wal king for
an hour and said that she would sit out in the car if her |leg
started to bother her while they were grocery shopping. (Tr. 457)
He agreed that when Jones sat at hone, she constantly el evated
her leg at | east one and one-half feet by resting it on the
ottoman. (Tr. 457)

Fol | owi ng Jones' testinony, ALJ Bernstein asked VE Pagella
what work an individual could performwho could not do "pro-
| onged” wal king, lift and carry nore than 15 pounds occasionally
and five pounds frequently, nust elevate her leg six to eight
i nches when sitting, and could not do repetitive manipul ation
with the right hand. In response to this hypothetical, the VE
said that there would be an erosion of 80% of all occupations at

the light | evel and 50% erosion at the sedentary level. (Tr. 449-

16
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50) Although the VE started to testify as to the preci se nunber
of jobs available in light of this erosion, ALJ Bernstein sought
only the total nunber of jobs in unskilled sedentary and |ight,
regardl ess of erosion. Consequently, VE Pagella testified only
that the total nunber of jobs w thout erosion was 14,907 seden-
tary and 74,648 light. In response to a second hypothetical for
the sane limtations plus a sit/stand option, VE Pagella stated
that the erosion would increase to 75% at the sedentary | evel and
90% at the light level. (Tr. 452) On cross-exam nation, the VE
stated that Jones could performno work if she had to raise her
leg two feet or higher when sitting. (Tr. 453)

In his Decenber 5, 2002 deci sion denying benefits, ALJ
Bernstein determ ned that Jones was not perform ng substantially
gai nful work, had severe inpairnments, but did not neet any
Listings. (Tr. 17-18) In determ ning Jones' RFC at Step Four, the
ALJ found that Jones' testinony regarding her inpairnents was
fully reliable, and that the record supported findings that she
experienced severe limtations and pain in her ankle, knees and
shoul der, could not Iift and carry nore than 15 pounds occasi on-
ally and five pounds frequently, and could not do repetitive
mani pul ation with her right arm However, he found that Jones
"adm tted" she could do "light work activities including shopping
and |ight cooking" and that she could drive and was functional at
home. (Tr. 18, 19) He further found that there was no evi dence

to support a need to stand and wal k after prolonged sitting.

17
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The ALJ next found that Dr. Thoma's January 2002 estimation
of Jones' abilities was not reliable because it was subnmtted

prior to "considerable treatnment;" Dr. Thona reported that Jones
could return to work foll owi ng her |ast knee surgery; he was not
the treating physician for Jones' shoul der; he had not "pursued

i mgi ng and ot her nedical involvenent with the care of her

shoul der”; and thus he based his concl usions upon Jones' own
account of her limtations, and appeared to prescribe Cel ebrex,

al t hough Jones denied it. ALJ Bernstein further criticized Dr.
Thoma' s opi nion regardi ng Jones' capacity to sit as too broad.
The ALJ then briefly noted that Dr. Lel and performed arthroscopic
surgery on Jones' right shoul der, that Zoloft controlled Jones
depression, and that the other synmptons for which she was taking
Zyrtec, Prevacid, and Lipitor were not vocationally significant.
He also rejected the RFC by DDB physician Lopez as unsupported by
the nedical record. He never clearly articulated Jones' final RFC
beyond the lifting/carrying limtation previously stated. (Tr.

19- 20)

At Step Five, ALJ Bernstein concluded that Jones "can
performthe requirenents of light work." He then applied the
erosion |levels consistent with the first hypothetical he posed to
VE Pagel |l a, but he did not specify the actual nunber of jobs
avai |l abl e after erosion. Rather, he recited the total nunber of
unskill ed sedentary and |ight jobs in Northwest |ndiana and con-
cl uded that Jones could performwork in "significant nunbers in

t he national econony." (Tr.22)
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Following the ALJ's decision, Dr. Thoma wote a letter on
April 21, 2004 to clarify that his postoperative instruction
foll owi ng Jones' knee surgery did not rel ease Jones to work or
indicate a date to return to work, as indicated by the ALJ. He
stated that he treated Jones for both her knees, both shoul ders,
and her ankl e and provi ded pre and post-surgical care for al
areas. He further stated:

Included in the patient's current synptonato-

| ogy are the on-going necessity to el evate

both | egs for recurrent swelling. Typically,

she needs to elevate the | egs several tines

daily to at least the hip level. These synp-

toms began during the postoperative course of

treatment in 2001. |In addition, the patient

must limt her sitting because of |ower ex-

tremty synptons. She nust limt her sitting

to less than 30 m nutes at any given tine.

(Tr. 407)
Dr. Thoma concluded that in his medical opinion, Jones' synptons
precl uded her from working eight hours per day, five days a week.
(Tr. 408).

Di scussi on

The standard for judicial review of an ALJis finding that a
claimant is not disabled within the neaning of the Social Secu-
rity Act islimted to a determ nation of whether those findings
are supported by substantial evidence. 42 U S.C R405(g) ("The
findings of the Conmm ssioner of Social Security, as to any fact,
i f supported by substantial evidence, shall be conclusive.");

Schmidt v. Barnhart, 395 F.3d 737, 744 (7'" Gir. 2005); Lopez ex
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rel Lopez v. Barnhart, 336 F.3d 535, 539 (7'" Gr. 2003). Sub-
stantial evidence has been defined as "such rel evant evi dence as
a reasonable mnd m ght accept to support such a conclusion.™
Ri chardson v. Perales, 402 U. S. 389, 401, 91 S. C. 1420, 1427, 28
L. Ed. 2d 852, (1972)(quoting Consolidated Edi son Conpany v. NLRB
305 U.S. 197, 229, 59 S.Ct. 206, 217, 83 L.Ed.2d 140 (1938)).
See al so Jens v. Barnhart, 347 F.3d 209, 212 (7'" Gr. 2003);
Sinms v. Barnhart, 309 F.3d 424, 428 (7'" Gir. 2002). An ALJis
deci sion nmust be affirmed if the findings are supported by sub-
stantial evidence and if there have been no errors of law. Rice
v. Barnhart, 384 F.3d 363, 368-369 (7'" Gir. 2004); Scott V.
Barnhart, 297 F.3d 589, 593 (7'" Cir. 2002). However, "the deci -
sion cannot stand if it |lacks evidentiary support or an adequate
di scussion of the issues."” Lopez, 336 F.3d at 539.
Disability insurance benefits are available only to those

i ndi vi dual s who can establish "disability" under the terns of the
Soci al Security Act The cl ai mant nmust show that she is unable

to engage in any substantial gainful activity

by reason of any nedically determ nabl e phys-

ical or nmental inpairnment which can be ex-

pected to result in death or which has |asted

or can be expected to last for a continuous

period of not |ess than 12 nonths.

42 U.S.C. R423(d)(1)(A)
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The Social Security regulations enunerate the five-step sequen-
tial evaluation to be foll owed when determ ning whether a claim
ant has net the burden of establishing disability. 20 CF.R
3404. 1520. The ALJ first considers whether the claimant is
presently enpl oyed or "engaged in substantial gainful activity."
20 C.F. R R404.1520(b). If she is, the claimant is not disabled
and the evaluation process is over; if she is not, the ALJ next
addresses whether the clainmant has a severe inpairnent or conbi-
nati on of inpairnments which "significantly limts . . . physical
or nental ability to do basic work activities." 20 C. F.R

3404. 1520(c). Third, the ALJ determ nes whether that severe

i mpai rment neets any of the inpairnents listed in the regul a-
tions. 20 C.F.R 3401, pt. 404, subpt. P, app. 1. |If it does,
then the inpairnent is acknow edged by the Conm ssioner to be
concl usively disabling. However, if the inpairnment does not so
[imt the claimant's remaining capabilities, the ALJ reviews the
claimant's "residual functional capacity" (RFC) and the physical
and nental demands of his past work. |If, at this fourth step,
the clai mant can perform her past relevant work, she will be
found not disabled. 20 C.F.R [404.1520(e). However, if the

cl ai mant shows that her inpairnment is so severe that she is

unabl e to engage in her past relevant work, then the burden of
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proof shifts to the Conm ssioner to establish that the claimnt,
in light of his age, education, job experience and functi onal
capacity to work, is capable of perform ng other work and that
such work exists in the national econony. 42 U S. C [423(d)(2);
20 C.F.R R404.1520(f).

Jones first argues that this court nust remand her case in
order to consider Dr. Thoma's April 2004 |letter under sentence
six of 42 U . S. C. R405(g). A district court may order the final
deci sion of the Social Security Comm ssioner renmanded under
sentence six if "there is new evidence which is material and that
there is good cause for the failure to incorporate such evidence
into the record in a prior proceeding.” 42 U S. C (405(9);
Kapusta v. Sullivan, 900 F.2d 94, 97 (7'" Gr. 1989); Anderson V.
Bowen, 868 F.2d 921, 927 (7'" Gir. 1989); Sears v. Bowen, 840
F.2d 394, 399 (7'" Cir. 1988). The additional evidence is re-
viewed by the court only for the purpose of determning if a
remand i s necessary and is ignored when considering if the ALJis
decision is supported by substantial evidence. Eads v. Secretary
of The Departnent of Health and Human Services, 983 F.2d 815, 817
(7" Cir. 1993). Evidence is considered newif it was "not in
exi stence or available to the claimant at the tine of the adm n-

istrative proceeding.”" Sanple v. Shalala, 999 F.2d 1138, 1144
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(7" Gir. 1993)(internal citations omtted). See al so Perkins v.
Chater, 107 F.3d 1290, 1296 (7'" Cir. 1997). However, new con-
clusions by doctors or other experts made on the basis of evi-
dence already available in the record are not considered "new'
for the purposes of a sentence six remand. Jens, 347 F.3d at 214.
See Perkins, 107 F.3d at 1296; Sanple, 999 F.2d at 1144.

The party seeking remand al so nust have a good reason for
not presenting the evidence during the adm nistrative proceed-
ings. Wiile the exact definition of "good cause" in this context
is somewhat elusive, it is clear that new evidence that was not
in existence until after the close of adm nistrative proceedi ngs
nmeets the standard of "good cause." See Sears, 840 F.2d at 399
("We believe Sears has denonstrated good cause . . . The report
itself did not exist until after the Appeals Council had denied
his claim"); Godsey v. Bowen, 832 F.2d 443, 444 (7'" Cir. 1987)
("Contrary to the governmentis subm ssion, the requirenent of
good cause for a bel ated subm ssion was satisfied; evidence of
deterioration after the hearing could not have been submtted at
the hearing."); Watkins v. Chater, No. 93 C 4603, 1995 W. 493460,
at *8 (N.D. Ill. Aug. 16, 1995) ("The fact that the operation
took place two years |ater would provide Plaintiff with good

cause for not introducing evidence of the operation during the
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adm ni strative hearing"). The requirenent that good cause be
shown "reflects a congressional determ nation to prevent the bad
faith mani pul ati on of the adm nistrative process.” M/lano v.
Bowen, 809 F.2d 763, 767 (11'" Cir. 1987).

The final requirenent, materiality, neans that "there is a
reasonabl e probability that the Conmm ssioner woul d have reached a
di fferent conclusion had the evidence been considered." Perkins,
107 F.3d at 1296. See also Schmdt, 395 F.3d at 742; Sears, 840
F.2d at 400. 1In the Seventh G rcuit, "medical records postdating
t he hearing and that speak only to the applicantis current
condition, not to his condition at the tinme his application was
under consideration by the Social Security Adm nistration, do not
neet the standard for new and material evidence." Schmdt, 395
F.3d at 742 (internal quotes omtted) (citing Kapusta, 900 F.2d
at 97). See al so Anderson, 868 F.2d at 927 ("Remand for consid-
eration of additional evidence is appropriate only upon a show ng
that the evidence is new and material to the clainmantis condition
during the relevant tinme period enconpassed by the disability
application under review "); Godsey, 832 F.2d at 445 ("The fact
that her condition had deteriorated by 1986 does not show that in

1983 it was otherw se than found at the adm nistrative hearing").
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The parties do not dispute that Dr. Thoma's April 2004
report is new, but rather that it is material and that the
plaintiff has good cause for failing to produce it. Wth respect
to good cause, preventing the addition of the 2004 report would
perpetuate a bl atant mani pul ati on of the adm nistrative process.
The record on which ALJ Bernstein relied to conclude that Jones
was released to work actually is a pre-formatted 1-page Physi -
cian's Orders formon which Dr. Thoma only wote that Jones
shoul d take Vicodin for pain and follow up with himin 2 weeks.
The "Return to Wbrk/ School" section nmerely has a line next to it.
At best, this line is anbiguous. Even if construed as sone sort
of indication Jones could return to work, it does not provide a
date certain. By declining to recontact Dr. Thoma to clarify
this anbiguity before discounting Dr. Thoma's opini on because of
it, ALJ Bernstein failed to fulfill one of his nobst basic obliga-
tions under the Social Security Regulations: to "solicit addi-
tional information to flesh out an opinion for which the nedical
support is not readily discernable.” Barnett v. Barnhart, 381
F.3d 664, 669 (7'" Cir. 2004). See also Skarbek v. Barnhart, 105
Fed. Appx. 836, 839 (7'" Cir. 2004). See also 20 CF.R R
404. 1512(e). The 2004 report seeks to correct this failure and

should be permtted for that purpose. It nmakes no sense to say
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that the plaintiff |acks good cause, as the Conm ssioner argues,
for the untinmely subm ssion of this report sinply because she did
not anticipate that the ALJ would construe a dotted line as an

i ndi cation she coul d work.

The 2004 report also is material. The Conm ssioner's
argunent that the 2004 report could not establish a basis for
changing the ALJ's decision nmust fail in light of the ALJ's
specific reliance on a msinterpretation of Dr. Thoma's work
rel ease opinion. The Conmm ssioner's second argunent, that some
of the synptons described in the 2004 report nmay post-date the
rel evant tine period, only has partial nerit. Dr. Thoma's state-
ment that the swelling and need to el evate Jones' |egs began
after her 2001 surgery indicates that these synptons pre-dated
the ALJ hearing and decision by well over one year. |In fact, the
medi cal record has nultiple references to visible warnth and
swelling in Jones feet, ankles, and legs. (Tr. 293-94, 316, 318)
The ALJ will have the opportunity to clarify the extent to which
the other synptons described by Dr. Thoma nmay have evol ved after
the ALJ's decision on renmand.

Next, Jones argues that the ALJ inproperly discounted Dr.
Thoma's opinion. A treating sourceis opinions are entitled to

controlling weight if the "opinion on the issue(s) of the nature
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and severity of [the claimantis] inpairnent(s) is well-supported
by nedically acceptable clinical and | aboratory diagnostic

techni ques and is not inconsistent with the other substanti al
evidence" in the record. 20 C.F. R R404.1527(d)(2), 20 C F.R
3416.927(d)(2). See also Gudgell v. Barnhart, 345 F.3d 467, 470
(7" Gir. 2003). The ALJ nust "nminimally articulate his reasons
for crediting or rejecting evidence of disability.” Cifford v.
Apfel, 227 F.3d 863, 870 (7'" Cir. 2000) (quoting Scivally v.
Sullivan, 966 F.2d 1070, 1076 (7'" Gir. 1992)). See also 20
C.F.R R404.1527(d)(2), 20 C.F.R R416.927(d)(2) ("W will always
gi ve good reasons in our notice of determ nation or decision for
t he wei ght we give your treating sourceis opinion."). As ad-
dressed above, the ALJ has a duty to solicit additional informa-
tion fromthe treating physician prior to rejecting that opinion
on the grounds that it |acks backup support. Barnett, 381 F.3d at
669 (7'" Cir. 2004). See also Snith v. Apfel, 231 F.3d 433, 437-
38 (7" Gir. 2000).

Here, the ALJ's reasons for why Dr. Thoma's January 2002
report is only partially credible sinply have no rational founda-
tion in the record. First, Dr. Thoma's estimation hardly was
prior to "considerable treatnent,"” as the ALJ suggests. Rather,

this report was a bare eight nonths before the ALJ hearing and
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preceded only two of Jones' four surgeries, both of which oc-
curred following the hearing. More inportantly, the ALJ nmade no
effort to determ ne whether this report is consistent with the

ot her nedi cal evidence of record, both before and after those

| ater surgeries, and no inconsistency is apparent to the court.
Next, ALJ Bernstein's claimthat Dr. Thoma was not treating Jones
for her shoulder painis false. Dr. Leland, who works in the
sanme office as Dr. Thoma and whose records were produced in the
same file as Dr. Thoma's, treated Jones' right shoul der.
However, Dr. Thoma was Jones' primary orthopedic physician for at
| east 9 years, treated Jones' |eft shoul der (which the ALJ
entirely ignores in his opinion), ordered an MR for that area,
gave her a steroid shot, and nonitored her physical therapy
progress. In any event, it cannot be said that Dr. Thoma's
report is not credible regarding Jones' right shoul der pain when
no effort has been nmade to determ ne whether his report actually
is inconsistent with the evidence on record. The ALJ's third
reason for discounting Dr. Thoma's opinion, the alleged "return
to work" statement, has been rejected as fal se above. It further
defies logic to state, as the ALJ does in his opinion, that Dr.
Thoma is less credible for relying on the plaintiff's testinony

when the ALJ hinself found that testinony to be fully credible.
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Finally, the ALJ's refusal to find Dr. Thoma credible
because confusion over Jones' Celebrex prescription is both based
on the thinnest of pretexts and unsupported by the record. As the
ALJ noted, Dr. Thoma was wel|l aware that Jones suffered from
NSAI D side-effects and GERD. (Tr. 20) He prescribed Cel ebrex,
whi ch was consistent with these Iimtations, but Dr. Perry took
Jones off the drug because it was not helping. (Tr. 336, 430)
The portion of the record on which ALJ Bernstein relies to claim
that Dr. Thoma re-prescribed Celebrex is an August 6, 2001 post-
surgical report that stated that "Cel ebrex 200 ng daily" was one
of Jones' prescriptions. However, Jones denied that Dr. Thona
prescri bed Cel ebrex again. (Tr. 446) Based on this evidence, Dr.
Thoma may not have known that Dr. Perry took Jones off Cel ebrex,
may have entered old information under the nmedications list in
the 2001 report, or in fact may have re-prescri bed Cel ebrex and
the error was with Jones. But with any of these scenarios, the
court cannot see how the Cel ebrex question suggests that Dr.
Thoma was out of touch with his patient, as the ALJ opines. And
regardl ess, ALJ Bernstein had an affirmative duty to seek expl a-
nation fromDr. Thoma before construing this anbiguity against

the plaintiff.
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The only correct criticismALJ Bernstein nmakes of the
January 2002 report is that Dr. Thoma may have construed Jones'
capacity to sit too narrowmy. In the report, Dr. Thoma stated
that Jones could sit for up to four hours total or 30 m nutes
wi thout interruption. (Tr. 360) ALJ Bernstein criticized this
conclusion as not precisely supported by Dr. Thoma's findings,
whi ch showed difficulty rising froma seated position rather than
simply sitting. (Tr. 20) However, the only other evidence on
record regarding Jones' ability to sit was a nore limted RFC by
a DDB physician, which the ALJ found unsupported, and Jones'
testi mony, which was both consistent with Dr. Thoma's statenents
and which the ALJ found credi ble. Because the ALJ totally failed
to articulate a precise RFC for Jones, including her ability to
sit or stand, the court cannot determ ne whether ALJ Bernstein's
anal ysis on this point is supported by the substantial evidence
or even how it relates to Jones' actual RFC. The court further
notes that the inconplete RFC determnation is itself a basis for
remand. See SSR 96-8p, at *5. See also Gotz v. Barnhart, 207 F
Supp. 2d 886, 897 (E.D. Ws. 2002) (remanding in part because the
ALJ considered only a few of the exertional categories relevant

to an RFC determ nation).

30



case 2:04-cv-00536-APR  document 21  filed 02/01/2006 page 31 of 33

Al though it is unnecessary to reach the plaintiff's other
argunents in support of remand, the court briefly notes that the
ALJ m sconstrued the plaintiff's testinony when reachi ng her RFC
A cl aimant does not need to be totally incapacitated and asoci al
in order to be eligible for benefits. See Carradine v. Barnhart,
360 F.3d 751, 755-56 (7'" Gir. 2004); Cifford, 227 F.3d at 872-
73. Furthernmore, an ALJ may not nerely list a claimantis daily
activities "as substantial evidence that [he] does not suffer
di sabling pain . . . because mninal daily activities . . . do
not establish that a person is capable of engaging in substanti al
physical activity." difford, 227 F.3d at 872. See also Carra-
dine, 360 F.3d at 755 (finding that the ALJ erred when he "failed
to consider the difference between a personis being able to
engage in sporadic physical activities and [him being able to
wor k ei ght hours a day five consecutive days of the week.").

Here, ALJ Bernstein stated that Jones "adm tted she can do
[ight work activities including shopping and Iight cooking."
However, the uncontroverted evidence is that Jones went shopping
wi th her husband, that her husband did all the lifting invol ved
wi th shoppi ng, that Jones used the cart for support, and that she
sonetinmes had to rest in the car because she could not be on her

feet |l ong enough to conplete the task. As for cooking, the
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evi dence was that Jones could fix essentially pre-cooked food or
food that did not require preparation but that her husband cooked
the other neals. It was inproper to omt all references to her
husband' s assistance in these activities, or the pain she experi -
enced doing them to conclude Jones "can do |ight work"” on her
own.

Overall, the court expresses concern over the result-ori-
ented approach the ALJ seens to have taken in this case. See
Jones v. Heckler, 583 F. Supp. 1250, 1253 (N.D. Il1l. 1984). On
remand, the ALJ shall recontact Dr. Thoma to clarify perceived
anbiguities in his records before construing them agai nst the
plaintiff, fairly support his conclusions with evidence of
record, and present a nore conplete explanation of Jones' RFC and

resulting abilities.

For the foregoing reasons, the Mtion for Summary Judgnent
filed by the plaintiff, Brenda Jones, on June 2, 2005 is GRANTED
and the Mdtion for Remand filed by Jones on July 27, 2005 is
GRANTED.

ENTERED t his 31° day of January, 2006

s/ ANDREW P. RODOVI CH
United States Magistrate Judge
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