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UNI TED STATES DI STRI CT COURT
NORTHERN DI STRI CT OF | NDI ANA

HAMVOND DI VI SI ON

FREDERI CK P. KRAHN,
Plaintiff

V. Case No. 2:05 cv 106

JO ANNE B. BARNHART,
COMM SSI ONER OF SOCI AL SECURI TY
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Def endant s

OPI Nl ON and ORDER

This matter is before the court on the Mtion for Summary
Judgnent filed by the plaintiff, Frederick Krahn, on July 21,
2005. For the reasons set forth below, this notion is GRANTED

Backgr ound

The plaintiff, Frederick Krahn, applied for Disability
| nsurance Benefits on Novenber 1, 2000, alleging a disability
onset date of February 3, 2000. (Tr. 133) The claimwas denied
initially on January 16, 2001 and upon reconsideration on June
12, 2001. (Tr. 49, 51) Krahn requested a hearing before an
Adm ni strative Law Judge ("ALJ") on July 27, 2001, and a hearing
was held before ALJ Richard Ver Webe on July 26, 2002. (Tr. 74,
480) Subsequent to the hearing, the ALJ denied Krahn's applica-
tion by witten decision dated August 26, 2002. (Tr. 57-63)
Ci ting nunmerous deficiencies, the Appeals Council remanded the
case to the ALJ on August 8, 2003. (Tr. 68-71) Because ALJ
Ver Webe did not regularly work out of the relevant hearing

office, ALJ WIlliam WI kin conducted a second hearing on May 20,
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2004. (Tr. 513-559) Follow ng this hearing at which Krahn and
Vocational Expert ("VE'") difford Brady testified, ALJ WIlkin
deni ed Krahn's application by witten decision on August 12,
2004. (Tr. 25-35) Following a denial of his request for review
by the Appeals Council on January 28, 2005, Krahn filed a com
plaint in this court on March 21, 2005. (Tr. 7)

Krahn was born on April 2, 1963 and was 41 at the tine of
the second hearing. (Tr. 518) He is 5 10" tall and wei ghs 245
pounds. (Tr. 519) He does not snoke, and he drinks occasionally.
(Tr. 536) Krahn lives in a first-floor apartnent with his brother
and nother in Hi ghland, |ndiana, and he has a hi gh school educa-
tion. (Tr. 519, 520) Krahn nost recently was enployed as a
war ehouse wor ker and truck driver for Southlake Electrical Supply
from 1995 to February 2000. (Tr. 145) In this position, he
conpl eted m nor paperwork and perforned deliveries which included
unl oadi ng equi prent wei ghing up to 200 pounds. (Tr. 145, 520-22)

Prior to 2000, Krahn had sonme form of preexisting | ow back
probl ens which included hernias requiring repair in 1985 and
1988, as well as sonme additional back issues which had required
hospitalization for one week in 1993. (Tr. 207, 325-26, 345-46)
In January 1998, Krahn reported depression, dizziness, chest
pain, and pain in his arns and legs to Dr. Al berto Sanchez. (Tr
344-47) Dr. Sanchez ordered a sacrum and | unbar x-ray which
showed a partial l|unbarization of the S1 vertebrae but no other
significant abnormalities. (Tr. 338) On February 12, 1998, Krahn

told Dr. Sanchez that he was experienci ng headaches in the
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occi pital area of his neck, for which Tylenol or Advil provided
mldrelief. (Tr. 336) On April 5, 1999, Krahn reported that his
not her had cancer, and Dr. Sanchez di agnosed Krahn with depres-
sion and prescribed Prozac. (Tr. 329) On Novenber 4, 1999, Krahn
told Dr. Sanchez that he was experiencing nervous shakes, dizz-
i ness, and |ightheadedness, and that he had been having panic
attacks and hyperventilating, for which Dr. Sanchez prescri bed
Cel exa (Tr. 319) On Decenber 2, 1999, Krahn reported inprovenent
with the Celexa. (Tr. 317)

On February 1, 2000, Krahn was injured at work, although the
preci se circunstances of this injury are unclear. (Tr. 315)
According to Krahn, he was injured when lifting a 25 | b. box of
steel objects and one object hit himon the jaw. (Tr. 249)

Al t hough he conpl eted the work day, he was sore in his neck and
back the followi ng day, too sore to get out of bed the third day,
and on the fourth day, had devel oped |ight headedness and diffi -
culty focusing. (Tr. 249) According to the records of Krahn's
treating physician, Dr. Diane Luciani, Krahn sought nedical help
two days after the incident, which he described as feeling a
"pull™ in his | ower back/tailbone area while unloading pallets.
(Tr. 315) On February 7, 2000, Krahn continued to report | ower
back pain and shooting pain in his arns and legs. (Tr. 312) Dr.
Luci ani prescribed physical therapy. (Tr. 312)

On March 3, 2000, Krahn told Dr. Luciani that his Wrker's
Conmpensation claimhad been rejected. He also reported for the

first tinme that he had been experiencing neck pain, |ightheaded-
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ness and di zzi ness since the accident, and he "reveal ed" that the
box of materials had hit himin the jaw one nonth earlier. (Tr.
308) He continued to report shooting radicular pain down his arns
and | egs and al so described tingling in his feet and hands, with
an increase in the hand shaking that he says began in the early
1990s. (Tr. 308) Dr. Luciani ordered MRs of Krahn's |unbar and
cervical spine which were taken on March 7, 2000 (Tr. 220-24,

307) The cervical MR showed a "m | dly heterogenous signal™

wi t hout focal lesions or soft tissue abnormalities. (Tr. 223)
The lunbar MRl displ ayed noderate degeneration and mld desicca-
tion at the L5-S1 level, but no spinal stenosis or nerve root

i nvol venent. (Tr. 221)

On March 10, 2000, orthopedic surgeon Fred Kl epsch eval uat ed
Krahn at Dr. Luciani's request. (Tr. 207-08) Upon exam nation
Dr. Klepsch found that Krahn had "sonme generalized tenderness to
pal pitation in the cervical and |lunbar areas”™ with a generally
limted range of notion, but no "gross instability.” (Tr. 207)

Dr. Klepsch observed a "fine trenor" in both hands and opi ned
that Krahn al so may have gl ove-li ke hypesthesia in both cal ves,
but he found that Krahn had adequate nuscle strength, good
coordi nation, and was able to heel and toe walk. (Tr. 207) Dr.
Kl epsch recommended conservative treatnment and gave Krahn a
prescription for physical therapy, as well as information on
stretching. (Tr. 208) Therapy notes from March 16, 2000 indicate
that Krahn attended the two prescribed therapy sessions and was

shown a hone exercise program (Tr. 209)
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On March 27, 2000, orthopedic physician Robert Martino
eval uated Krahn and noted a "nmarked paravertebral nuscle spasnt
and "nmarked spasmin the cervical spine."™ (Tr. 234) Dr. Martino
further noted that the history of injury described by Krahn was
consistent wwth the type of pain he was reporting. (Tr. 234)

On March 30, 2000, Krahn began two weeks of physical therapy
prescribed by Dr. Martino. He reported di zzi ness, shooting back
pain, tingling in his |ower |egs, nunb feet, and | ow back spasns.
(Tr. 402, 407) Upon initial evaluation, he was observed to
anbul ate with an antalgic gait and use a straight cane. He also
had tenderness with |unbar nuscle spasns. (Tr. 402-405) On his
third appoi ntnment, therapist Katie Gorski observed "rapid trenors
in the area of the tricep down to the hands" in both arns | asting
approximately five mnutes. Krahn told her that these trenors
occurred for 5-15 m nutes about three tines a day. (Tr. 399)
Krahn still had not inproved nuch after his fourth session, and
Dr. Martino sent himto neurosurgeon Marc Levin because Dr.
Martino felt that Krahn's MRl did not account for the dizziness,
ataxi a, and other synptons Krahn was experiencing. (Tr. 227)
Krahn cancell ed his | ast two therapy appoi ntnents pendi ng the
outcone of his visit to Dr. Levin. (Tr. 398)

On March 31, 2000, Krahn underwent EMG studies of his right
armand left leg. (Tr. 304, 244-47) These studi es were normnal
wi th no evidence of radiculopathy in either extremty, but they
showed a "decrease in recruitnent pattern. . . . related to

either pain or fatigue." (Tr. 244)
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On April 14, 2000, Dr. Levin exam ned Krahn and noti ced
trenmoring in his hands with both rest and novenent. (Tr. 216)
However, the neurol ogi cal exam nation was normal, Krahn's gait
was normal, and his range of notion was normal. Dr. Levin could
not detect any nerve root or spinal cord inpingenment on Krahn's
previous MRIs but did note the bul ging and slightly degenerated
disk at L5. (Tr. 216) He concluded that "at the nost [Krahn] has
| umbar nuscl e spasm and cervi cal nuscle spasm based on the fact
there are minimal to no objective findings. Al of his com
plaints are subjective.” (Tr. 216) However, Dr. Levin ordered a
brain MRl and reconmended a neurol ogy consultation. (Tr. 216)
The MRI, which was taken on April 21, 2000, was normal. (Tr. 219)
As recomended by Dr. Levin, Dr. Martino sent Krahn to neurol o-
gist Richard Christea. (Tr. 226)

On June 6, 2000, Dr. Christea exam ned Krahn and revi ewed
the results of his EMG studies. (Tr. 239-47) Upon exam nati on,
Dr. Christea noted that Krahn used a cane and had an "exagger at ed
physi ol ogic trenor” that was worse with posture, that he could
not tandem wal k and had an unsteady gait, and that his cervica
and | unbar spines were tender bilaterally. (Tr. 242) In a report
conpleted the followi ng day, Dr. Christea stated that "neurol ogi -
cally, his diagnoses are consistent with (1) a post-traumatic
vesti bul opathy; (2) bilateral greater occipital neural gia second-
ary to (3) a cervical myofascial pain syndronme; (4) a clinica
| unbar radicul opathy; and (5) an adjustnent disorder.” (Tr. 239)

Dr. Christea referred Krahn to the Bal ance Centers of Anerica for
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eval uation of his nyofascial synptons and | unbar radi cul opathy
and to Dr.King for pain managenent. He also prescribed Cel ebrex
for pain and Paxil for the adjustnment disorder. Finally, he
concluded that Krahn's trenors were "consistent with an exagger-
ated physiologic trenor due to pain and a sense of 'weakness'"
that Dr. Christea anticipated would inprove as Krahn's bal ance
probl ens inproved. (Tr. 239)

Through June and July 2000, Krahn continued to describe
wor seni ng back pain, weakness, dizziness, and tingling or burning
in his hands to Dr. Luciani. (Tr. 292-96) Dr. Luciani also
observed small trenors in both hands. (Tr. 296) During his
appointnments with Dr. Luciani, Krahn stated that he coul d not
pursue treatnment at the Bal ance Centers and pain clinic due to a
| ack of insurance. (Tr. 292, 296)

On August 15, 2000, Krahn received orthopedi c and physi cal
t herapy eval uations fromthe Balance Centers. (Tr. 251, 369-70)
Ther api st Noel Del Rosario performed an orthopedic evaluation in
whi ch she found that Krahn's cervical range of notion was some-
what reduced and that all range of notion exercises "produced

pul ling-type pain sensation.” She also reported that Krahn had

tightness in "both upper trapezius, |evator scapul ae, scalenii

hamstrings, piriforms, and Achilles tendons,” as well as "ten-
derness of bilateral superior nuchal |ines, upper trapezius, para
C3 down to T1, para L2 down to S1, and both sacroiliac joints."
(Tr. 251) She found Krahn's |unbar notions to be "severely

restricted due to increased headaches/di zzi ness, back pain and
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muscul ar tightness” and concl uded that Krahn had "cervical and
unmbar limtation of notion secondary to muscul ar tightness
(cervical) and a disc derangenent (lunbar)." (Tr. 251)

Ther api st Madonna Grabos perfornmed the physical therapy
eval uation. Her objective findings were that Krahn had "optokine-
tic novenents in all planes of notion" and that he "[displ ayed]
frequent |loss of the target in all planes of notion."™ (Tr. 369)
In addition, Krahn had a "decrease in the end range of nedia
gaze" in his left eye when focusing on converging i nages. In
exam nation with infrared ocul ography, Krahn tested positive for
Vesti bul o- Ocul ar Reflex (VOR) stabilization deficit and presented
wi th nystagnus (involuntary eye novenent) "when executing pur-
suits in the vertical planes greater than the horizontal planes."
(Tr. 369) She observed himto anbulate slowy and guardedly with
a cane and show i ncreased antaxia and reliance on his cane "when
executing nuseumgait activities.” (Tr. 370) Subjectively, she
not ed that Krahn conplained of blurred vision when the image he
was focusing on was about six inches fromthe converged position.
Krahn al so reported an increase in dizziness and disequilibrium
when turning, flexing, or extending his head while sinultaneously
focusing on an image. (Tr. 369) Finally, he conplained of in-
creased di zzi ness and |i ght headedness in positions that rotated
his cervical spine, and Grabos stated that it was "very difficult
to obtain cervical extension due to the fact that client was very
guarded and resistive to extending the cervical region and

conpl ai ned of increased disconfort.” (Tr. 369) She concl uded
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that "Krahn displays deficits with his vestibular system func-
tion, a [VOR] stabilization deficit, and conprom ses in his
static and dynam c bal ance and anbul ati on capabilities.™ (Tr.
370) \While both Grabos and Del Rosari o recommended therapy, the
Bal ance Centers later reported that funding restrictions pre-
vented Krahn fromreceiving the therapy. (Tr. 251, 367)

I n Novenber 2000, Krahn requested an increase in his Cele-
brex prescription because his current 200 ny. dosage was not
hel ping. Dr. Luciani prescribed Vicodin and refilled Krahn's
Paxi| and Cel ebrex prescriptions. (Tr. 287-90)

On Novenber 11, 2000, Krahn conpleted an Activities of Daily
Li ving Questionnaire in which he described his day as waki ng up
at 6:00 am watching television all day, taking a nap in the
afternoon, and going to bed at 11:00 pm (Tr. 157) He said that
he cooked basic neals for hinself and drove up to 40 mi nutes
round trip, but that he did not like to drive because he coul d
not see very well and because noving his head fromside to side
made his vision worse. (Tr. 157-58)

On Decenber 5, 2000, a representative fromthe benefits
of fice contacted Krahn. During this conversation, Krahn ex-
pressed that he was under "a lot of financial stress" and had not
gone to Dr. Luciani since July 2000 or pursued other treatnents
because he | acked the funds to do so. He said that he was mldly
depressed but that the Paxil was hel ping, and he deni ed probl ens
with his nmenory. He also stated that he never had received

psychiatric treatnment, services, or counseling. (Tr. 170-71)
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After a follow up appointnment with Dr. Luciani on Decenber
14, 2000 in which Krahn conpl ai ned of the sane synptonol ogy, Dr.
Luci ani reported that "[a] full neurol ogic exanm nation was
repeated and reveal ed no deficits." She concluded, "There were
no objective findings to account for his synptonms. He should have
no limtations based on objective findings, but pain syndrones
are subjective in nature.” (Tr. 285-86) Dr. Luciani continued
torefill Krahn's prescriptions for Paxil, Meclizine, Celebrex,
and Vicodin, but she did not see himagain until March 2001. (Tr.
279- 84, 365)

On Decenber 19, 2000, Dr. Suresh Mahawar eval uated Krahn for
the Disability Determ nation Bureau ("DDB"). (Tr. 252-54) This
exam nation was normal except for Krahn's gait. Dr. Mahawar
stated that Krahn was "[mildly antal gic and able to bear
[ wei ght] and wal k short distances (up to 100-200") w thout a cane
and needs cane for prolonged wal king." (Tr. 254) Krahn di spl ayed
noderate difficulty getting on and off the examtable, and he did
not want to try any other wal ki ng, squatting, or hopping exer-
cises. Dr. Mahawar's inpression at the close of the exam was that
Krahn had di zzi ness with headaches and uncontrol | ed hypertension,
chronic | ow back pain, and nunbness in his legs and arm which
may be due to neuropathy. (Tr. 254)

On January 3, 2001, Dr. R Fife conpleted a Residual Func-
tional Capacity ("RFC') Assessnent for the DDB. (Tr. 256-63)
Based on Krahn's file, Dr. Fife opined that Krahn could lift

and/ or carry 20 pounds occasionally and 10 pounds frequently,

10
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stand and/or wal k about six hours and sit about six hours in an
ei ght hour day, and that he had unlimted ability to push and
pull. (Tr. 257) Dr. Fife further stated that Krahn should avoid
hei ghts, could never clinb a | adder rope or scaffolds, and should
avoi d concentrated exposure to extrene tenperatures, wetness, or
vi brations, but he occasionally could clinb a ranp or stairs,
bal ance, stoop, kneel, crouch, or craw. (Tr. 258) He found
Krahn's all egations partly credible. (Tr. 261)

On January 5, 2001, Dr. K. Neville conpleted a Psychiatric
Revi ew Techni que ("PRT") for the DDB in which he opined that
Krahn had a nonsevere anxiety disorder with depressed nood t hat
mldly restricted his activities of daily living and caused m|ld
difficulties in social functioning and maintaining concentration,
persi stence, or pace. (Tr. 264, 267)

On March 23, 2001, Krahn returned to Dr. Luciani wth
conpl aints of severe headaches for the preceeding two weeks. (Tr.
365) On May 9, 2001, he returned to Dr. Luciani for a check-up
and refills on his nmedications. Krahn reported that he woul d seek
help fromspecialists if he had a final judgnent in his favor in
his worker's conpensation appeal. Dr. Luciani diagnosed himwth
| ow back pain and radi cul opathy which was "out of proportion to
original injury," and depression. (Tr. 419) On May 31, 2001, Dr.
Luci ani sent Krahn to the enmergency room for eval uati on of chest
pai n he had been experiencing, but no records fromthis hospital
visit are available. (Tr. 363) On August 2, 2001, Krahn returned

to Dr. Luciani with conplaints of testicular pain. She referred

11
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himto Lapriscopic Surgeon David Bleza for this pain and al so
i ncreased his Paxil prescriptionto 30 ng. for his anxiety and
depression. (Tr. 361)

Dr. Bleza saw Krahn on August, 31, 2001. (Tr. 396) After
reviewing the results of tests not in the record, Dr. Bleza
provi ded Krahn with the alternatives of continued observation of
this pain, or exploratory surgery. Krahn agreed to observati on,
and no further information regarding this condition appears in
the record. (Tr. 396)

On Septenber 14, 2001, Dr. Luciani noted that Krahn had
hypertension that was controlled with Altace. (Tr. 360)

On Novenber 16, 2001, Krahn went to the energency room at
The Community Hospital in Minster, Indiana after he felt his back
"pop"” while sitting dowmn. (Tr. 352) The attendi ng nurse stated
that Krahn classified the pain as a "10" and that he coul d not
roll to either side by hinself, sit up, or nove his extremties
due to the pain. (Tr. 352) He was diagnosed with acute myofascia
| unmbar strain and ordered to rest and performactivity as toler-
ated. (Tr. 350) Upon exam nation three days later, Dr. Luciani
not ed spasnms in Krahn's upper thoracic spine and suggested
physi cal therapy, but Krahn declined therapy due to | ack of
funds. (Tr. 359) Dr. Luciani once again continued to refill
Krahn's prescriptions until August 22, 2002, when Dr. Luciani's
office required himto visit for further refills. Krahn left the
office after learning that he would be required to pay due to his

| ack of insurance. (Tr. 411-18)

12
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After Krahn was in a car accident in Novenber 2002, Dr.

El i zabet h Przeniczny ordered x-rays of Krahn's right forearm and
spine, as well as a CT Scan of his brain. (Tr. 391-95) Al of
these tests had normal results except the thoracic x-ray which
showed m | d dextroscoliosis. (Tr. 394) A lunbar MR ordered by
Dr. Przeniczny on Decenber 30, 2002 showed degenerative disc

di sease with a mldly bulging disc at L5-S1 with osteophytes,
causing a bilateral foram nal conpronise but no herniation. (Tr
373) A cervical MR also showed mld bulging at C5-C6 and C6-C7
mldly inmpinging on the thecal sac, but no foram nal conprom se
and no other abnormalities. (Tr. 374)

Krahn attended all 19 physical therapy sessions prescribed
following his accident. (Tr. 420) Beyond Krahn's ongoi ng com
plaints of pain, therapist Marika Mirray noted "significant
spasm ng" and indicated that Krahn would follow up with Dr.
Przeni czny regarding his spasns and trenors at the end of Decem
ber. She then observed a decrease in spasmng by the end of
January 2003 (Tr. 423, 425) However, by the end of therapy on
February 13, 2003, Murray concluded that Krahn had "nade little
to no progress with physical therapy, possibly due to underlying
pat hol ogy" and di scharged himw th a home exercise program (Tr
421)

I n either subsequent or concurrent therapy sessions pre-
scribed by Dr. Linda Stewart which continued through April 4,
2003, Krahn continued to display chronic pain behavior and

"severe para-synpathetic responds [sic] to nyofascial release.

13
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Synpt ons observed are profound sweating, turning pale.” (Tr. 436)
Krahn also failed to neet his goals during these therapy ses-
sions. He continued to have hypertonicity of the paraspinals and
an antalgic gait and posture, and he again was discharged with a
home exercise program (Tr. 433)

Meanwhile, Dr. Stewart referred Krahn to Dr. Rajive Adl aka
at the Centers for Pain Managenent for evaluation on January 22,
2003. (Tr. 388-90) During the physical exam Dr. Adl aka noted
"diffuse bilateral paracervical"™ muscul ar spasns as well as
"bi |l ateral paravertebral nyofascial spasnt in Krahn's | ower spine
and a positive Patrick test on the right leg. However, the exam
ot herwise was normal . (Tr. 389) Dr. Adlaka opined that Krahn had
a "diffuse pain syndronme nost |ikely secondary to nyofascial and
di scogenic or facet sources"” and recommended addressing the
| unmbar spine first through epidural injections. He al so suggested
a referral to a pain psychol ogist, given the "diffuse nature of
his pain and the fact that he feels he is conpletely disabled at
this point intime." (Tr. 390) An epidural at L4-L5 on January
31, 2003 produced no benefit. (Tr. 385) A prognostic nedi al
branch bl ock on February 18, 2003 al so did not provide relief.
(Tr. 382) After this failed block, Dr. Adlaka suggested referra
to anot her specialist for evaluation of Krahn's right hip given
his positive Patrick's test. (Tr. 382)

On February 11, 2003, Dr. John Kubinski, also of the Centers
for Pain Managenent, performed a psychol ogi cal eval uati on of

Krahn. (Tr. 442-44) During this evaluation, Dr. Kubinski did not

14
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observe Krahn to be in disconfort despite Krahn's "persistent
ver bal descriptions of pain."™ (Tr. 442) Dr. Kubinski opined that
Krahn's nmood was "significantly depressed though the patient
mnimzes it." (Tr. 442) He further observed that Krahn's sl eep
di d not appear as disrupted as Krahn believed, and that despite
Krahn's not her appearing nore functional than Krahn hi nself now
t hat her cancer was in rem ssion, Krahn still described the
"significant strain being a caregiver for so long." (Tr. 442-43)
Dr. Kubinski commented that Krahn's accident in 2000 did not
appear to be severe at the tine and that Krahn was clearly bitter
about the denial of his Wirker's Conpensation claim (Tr. 443)
Dr. Kubi nski concluded that Krahn had a "significant |evel of
depression which | believe is nore serious than whatever kind of
pain control is necessary" and that "[t]here seens to be a
significant conponent of psychosocial factors aggravating his
pain condition.”™ (Tr. 443) Based on Krahn's response to the 2000
wor k incident, belief that he was di sabl ed, response to his
not her's sickness, and his view that he was significantly injured
by the 2002 car accident, Dr. Kubinski concluded that Krahn had a
passive personality which contributed to his poor response to his
injuries. (Tr. 443-44)

Dr. Adlaka's notes from February 13, 2003 state that "Dr.
Kubi nski had significant concerns about the ability to treat this
patient. He feels that a significant conponent of his problemis
psychol ogi cal, and he is recomendi ng that his depression be

treated with an antidepressant.” (Tr. 385) Dr. Adl aka deferred to

15
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Dr. Stewart with regard to this formof treatnment. (Tr. 385)
Finally, in a February 25, 2003 eval uation, Dr. Kubinski con-
cl uded that Krahn had a

significant |ayer of psychosomatic conponent

to his physical synptons or at least this is

nost |ikely the case. The failure of any

medi cal interventions to make any difference,

as well as his quite dramatic reaction to a

single tabl et of Effexor does raise questions

about how psychologically reactive he is to

treat nent.

(Tr. 441)
Krahn al so represented to Dr. Kubinski during this evaluation
that he never had been instructed to perform hone exercises. (Tr.
441)

On January 16, 2004, Dr. Stewart ordered a triple phase bone
scan of Krahn's tailbone in response to conplaints about pain in
that region. This scan had normal results. (Tr. 445)

On April 7, 2004, Dr. Nitin Khanna ordered a di scogram of
the L5-S1 joint, but the results of this test are not in the
record. (Tr. 446) In an April 26, 2004 letter, Dr. Khanna indi-
cated that the discogram had not been perfornmed yet but stated
that Krahn "nost |ikely has a di scogenic back pain emanating from
the L5-S1 level with a referral pattern of pain off to the |eft
side."” (Tr. 461) He further opined that if this discogram showed
concordant synptonms as he had believed, then a single |evel
fusion would be a possibility. (Tr. 461)

On June 29, 2004, Dr. Mahawar perforned a second physi cal

eval uation of Krahn for the DDB and conpleted a Medical Source

16
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St atenent (Physical) regarding Krahn's ability to do work-rel ated
activities. (Tr. 462-69) This examwas totally normal, except
that Krahn had a mldly antal gic gait when wal ki ng i ndependently
and had mld difficulty getting on/off the examtable, tandem
wal ki ng, and wal ki ng on his heels or toes. (Tr. 463-64) Krahn did
not want to try squatting and hopping on one leg. (Tr. 464) Based
on the exam Dr. Mhawar concluded that Krahn had "neck, back and
leg pain with [history of] disc herniation, balance problemwth
hi story of head injury, [and] obesity.” (Tr. 464) In the nedica
source statenent, Dr. Mahawar opined that Krahn could lift/carry
up to 20 pounds occasionally and | ess than 10 pounds frequently,
stand for less than two hours, and sit without limtation. (Tr.
466-67) He further stated that Krahn was mldly to noderately
limted in his ability to push or pull with his | ower extrem -
ties, and only could clinb, balance, or kneel occasionally, but
never crouch, craw, or stoop. (Tr. 467) He also said that Krahn
shoul d not work around vi bration, hum dity/wetness, or hazards.
(Tr. 469)

At the second ALJ hearing on May 20, 2004, Krahn testified
that the car accident in 2002 caused himincreased pain in his
right hip and tail bone, making it hard for himto sit for |ong
periods or lay down on his back. (Tr. 530-31) He stated that his
medi cations took a "little bit" of the pain away and deni ed any
side effects fromthe drugs. (Tr. 532) On cross-exam nation,
however, he testified that Zanaflex, which he took tw ce a day,

made hi mextrenely drowsy. (Tr. 550) Krahn described his day as

17



case 2:05-cv-00106-APR  document 20 filed 03/02/2006 page 18 of 32

getting approxi mately four hours of sleep during the night,
taki ng his nedications, watching television, taking an afternoon
nap, eating dinner, and then going to sleep. (Tr. 532-33) He did
not do housework, but he went to church and to the grocery store
weekly. (Tr. 535) He stated that he drove rarely, that the
furthest he had driven in the |last two nonths was five mles, but
that he had ridden in a car for one and one-half hours when his
brot her drove to Lafayette, Indiana in 2003. (Tr. 434) The
furthest he had wal ked was one bl ock. (Tr. 535)

Krahn further testified that he could hold a coffee cup and
extend his arnms w thout problembut that he had "a | ot of shak-
ing." He said that the shaking would increase with exertion,
such as wal ki ng or picking something up. (Tr. 544) He al so
bel i eved he could stand for about five m nutes before needing to
sit, and sit for about 45 m nutes to an hour before he would need
to lay down. (Tr. 538-39) The nost he felt he could |ift was 5
pounds. (Tr. 540) He said that once a nonth he woul d have bad
back spasns that would require himto lay in bed, and that nany
ot her days during the nonth he would lay on his side during the
day because his back would feel like it was going to go out. (Tr.
541-42) He testified that he used the cane for bal ance and pain.
(Tr. 549)

After Krahn testified, ALJ WIkin posed a series of hypo-
thetical questions to VE Cifford Brady. (Tr. 551-56) In response
to the first hypothetical, for a claimant with Krahn's age,

education, and work history who was |imted to sedentary work
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with no repetitive bending, stooping, crawling, or clinbing and
that would allow position change at will, VE Brady testified that
Krahn coul d perform 1300 order clerk, 2200 information clerk,
1100 hand packagi ng, and 1100 security nonitor jobs. (Tr. 554)
For a second hypothetical with the sanme limtations plus the
restriction that the job require | ow degrees of concentration and
i nvolve only one or two steps, VE Brady stated that Krahn coul d
perform 1300 mechani cal assenbly, 1200 el ectrical assenbly, and
1100 hand packaging jobs. (Tr. 555) For a third hypothetical with
the limtation that Krahn could not sustain eight hours of work,
VE Brady testified that Krahn could not performany jobs. (Tr.
555) On cross-exam nation, VE Brady stated that if drowsiness
from medi cati ons and/ or pain made Krahn unable to concentrate on
a sinple one or two-step job, then Krahn would be relegated to a
wor kshop setting rather than conpetitive enploynent. (Tr. 556) In
addition, if Krahn m ssed nore than one and one-half days of work
each nonth, he would not be able to sustain enploynent. (Tr. 556)
In his decision denying benefits on August 12, 2004, ALJ
W1l kin noted that Krahn "initially reported disability . . . due
to residuals froma head injury, back pain due to herniated
di scs, poor bal ance, dizziness, headaches, and pai n and nunbness
in the hands, arns and | egs" but then characterized Krahn's
hearing testinony as focused primarily on back pain followng his
2002 accident. (Tr. 26) He also noted that Krahn did not seek
nmedi cal care until two days following his first accident in

February 2000, that he did not begin physical therapy until Apri

19



case 2:05-cv-00106-APR  document 20 filed 03/02/2006 page 20 of 32

2000, and that he stopped therapy after "a couple of sessions,"”
conpl aining of dizziness and trenors. (Tr. 27) ALJ WI ki n next
considered the opinions of Dr. Levin, Dr. Christea, and Dr.
Luciani, as well as the results from Krahn's brain and back MIs
and EMG study. (Tr. 27) He acknow edged Dr. Christea' s referra
to the Bal ance Centers of Anerica, but he did not nention the
results of Krahn's exam nation there or subsequent di agnoses

ot her than the Balance Center's reconmendati on that Krahn undergo
out pati ent physical therapy and hone exercise. (Tr. 27) He also
traced the references to Krahn's Wirker's Conpensation suit, as
wel |l as the tines which Krahn declined nedical care due to

i nsufficient funds, throughout the record. ALJ WIKkin further
consi dered Krahn's nedi cal records subsequent to his 2002 car
accident including Krahn's x-rays, MI's, CT Scan, and two

t herapy sessions that failed to inprove Krahn's condition. (Tr.
28) ALJ WIlkin also noted the fail ed epidural and nedial branch
bl ocks performed by Dr. Adlaka, Dr. Khanna's reconmendati on of a
di scogram and the results of Dr. Kubinski's psychol ogi cal eval -
uation in February 2003. (Tr. 29) Finally, ALJ WIkin recounted
Krahn's hearing testinony and Dr. Mahawar's i npressions of
Krahn's RFC. (Tr. 29-30)

Based on this evidence, ALJ WIkin found that Krahn had the
severe inpairnments of degenerative disc disease of the cervica
and | unmbar spines, obesity, and hypertension. He declined to find
Krahn's depression or affective disorder as severe. In determn-

ing Krahn's credibility at Step Four, ALJ WIkin found that
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Krahn's subj ective conplaints were disproportionate to the
obj ective nedi cal evidence and appeared "notivated in part by a
desire for financial conpensation.” (Tr. 30) In support of this
conclusion, ALJ WIkin cited the speed at which Krahn filed for
wor ker' s conpensation followng his first accident (he filed
within the nonth he was injured) and referenced Dr. Kubinski's
opi nion that Krahn was "quite bitter"” when the claimwas deni ed,
even t hough the accident was "so i nconsequential that no one
working with the claimant realized that anything unusual had
happened. " (Tr. 31) ALJ WIkin also opined that Krahn's changed
story regarding how he was injured, and his failure to report his
di zziness and cervical pain to Dr. Luciani until after his
wor ker' s conpensation claimwas denied, was sinply an attenpt to
separate his injury in 2000 fromhis preexisting back probl ens.
(Tr. 31)

Based on the objective nedical evidence regardi ng Krahn's
back problens, ALJ WIkin concluded that Krahn could performa
wi de range of light work as suggested by Dr. Fife in 2001, for
the period inmediately followi ng Krahn's 2002 accident. (Tr. 31)
He summari zed that Krahn's condition had not changed beyond a few
bul gi ng di scs, that Krahn never had been prescribed a cane
despite his use of one, and that there was no evidence that his
back had "gone out."” (Tr. 32) He al so discounted Krahn's descrip-
tions of "debilitating" pain because Krahn had received only
"intermttent care," had declined to proceed with surgery, never

seriously pursued treatnent for his bal ance problem and drove
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"distances up to five mles at atinme." (Tr. 32) Thus, ALJ WIKkin
determ ned that Krahn had the RFC to perform sedentary one-or-two
step work with the limtations that he could |ift up to 10 pounds
at atime, occasionally carry small itenms |ike docket files,
occasionally stand and wal k, avoid repetitive bendi ng, stooping,
crawling or clinmbing due to back and neck pain, and be allowed to
change positions at will. (Tr. 32) He then explained why this RFC
differed fromthat proposed by Dr. Mahawar. (Tr. 32-33) Finally,
at Step Five, ALJ WIKkin concluded that Krahn could performthe
jobs stated by VE Brady in response to the ALJ's second hypot het -
i cal.

Di scussi on

The standard for judicial review of an ALJ's finding that a
claimant is not disabled within the neaning of the Social Secu-
rity Act is limted to a determ nation of whether those findings
are supported by substantial evidence. 42 U S.C 8405(g) ("The
findings of the Comm ssioner of Social Security, as to any fact,
i f supported by substantial evidence, shall be conclusive.");
Schmi dt v. Barnhart, 395 F.3d 737, 744 (7'" Gir. 2005); Lopez ex
rel Lopez v. Barnhart, 336 F.3d 535, 539 (7'" Gir. 2003). Sub-
stanti al evidence has been defined as "such rel evant evidence as
a reasonable m nd m ght accept to support such a conclusion."

R chardson v. Perales, 402 U.S. 389, 401, 91 S.C. 1420, 1427, 28
L. Ed. 2d 852, (1972) (quoting Consol i dated Edi son Conpany v. NRLB,
305 U.S. 197, 229, 59 S.C. 206, 217, 83 L.Ed.2d 140 (1938)).

See al so Jens v. Barnhart, 347 F.3d 209, 212 (7'" Gir. 2003);
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Sins v. Barnhart, 309 F.3d 424, 428 (7'" Cir. 2002). An ALJ's
deci sion must be affirmed if the findings are supported by
substanti al evidence and if there have been no errors of |aw
R ce v. Barnhart, 384 F.3d 363, 368-369 (7'" Gir. 2004); Scott v.
Barnhart, 297 F.3d 589, 593 (7'" Cir. 2002). However, "the
deci sion cannot stand if it lacks evidentiary support or an
adequat e di scussion of the issues.” Lopez, 336 F.3d at 539.
Disability insurance benefits are available only to those

i ndi vi dual s who can establish "disability" under the ternms of the
Soci al Security Act The cl ai mant nmust show that he is unable

to engage in any substantial gainful activity

by reason of any nedically determ nabl e phys-

ical or nmental inpairnment which can be ex-

pected to result in death or which has |asted

or can be expected to last for a continuous

period of not |ess than 12 nonths.

42 U.S.C. § 423(d) (1) (A
The Social Security regulations enunerate the five-step sequen-
tial evaluation to be foll owed when determ ning whether a claim
ant has net the burden of establishing disability. 20 C.F. R
8404.1520. The ALJ first considers whether the claimant is
presently enpl oyed or "engaged in substantial gainful activity."
20 C.F. R 8404.1520(b). If heis, the claimant is not disabl ed
and the evaluation process is over; if he is not, the ALJ next
addresses whether the claimant has a severe inpairnment or conbi-
nation of inpairnments which "significantly limts . . . physica

or nental ability to do basic work activities." 20 C.F.R

8404. 1520(c). Third, the ALJ determ nes whether that severe
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i mpai rment neets any of the inpairnents listed in the regul a-
tions. 20 CF.R 8401, pt. 404, subpt. P, app. 1. |If it does,
then the inpairnment is acknow edged by the Conm ssioner to be
concl usively disabling. However, if the inpairnent does not so
l[imt the claimant's remaining capabilities, the ALJ reviews the
claimant's "residual functional capacity"” (RFC) and the physica
and nmental demands of his past work. [If, at this fourth step,
the claimant can performhis past relevant work, he will be found
not disabled. 20 C. F.R 8404.1520(e). However, if the clai mant
shows that his inpairnent is so severe that he is unable to
engage in his past relevant work, then the burden of proof shifts
to the Commi ssioner to establish that the claimant, in |ight of
hi s age, education, job experience and functional capacity to
wor k, is capable of perform ng other work and that such work
exists in the national econony. 42 U S . C 8423(d)(2); 20 CF.R
§404. 1520(f) .

Krahn's first argunent in support of remand is that the ALJ
made an inproper credibility determnation at Step 4. The ALJ
di scounted Krahn's credibility based on four factors: (1) what
the ALJ classified as the "intermttent” care Krahn received; (2)
the ALJ's perception that Krahn was notivated by financial
desire; (3) Krahn's ability to drive; and (4) the disproportion-
ate level of pain Krahn alleges conpared to the objective nedica
evi dence. Because the court agrees that the ALJ erred in consid-

ering each of these factors, remand i s necessary.
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Wth respect to Krahn's | evel of care and alleged notivation
for financial gain, SSR 96-7p directs that when a clai mant has
not pursued prescribed nedical treatnent,

t he adj udi cator must not draw any i nferences

about an individual's synptons and their

functional effects froma failure to seek or

pursue regul ar nmedi cal treatnment w thout

first considering any explanations that the

i ndi vi dual nmay provide, or other informtion

in the case record, that may explain infre-

guent or irregular nedical visits or failure

to seek nedical treatnent.

SSR 96-7p, at *7
Prior to discounting a claimant's credibility on the issue of
nonconpl i ance, SSR 96-7p requires the ALJ to determ ne whet her
the claimant had a good reason for his failure by soliciting an
explanation fromthe claimant. SSR 96-7p, at *7; See Conner v.
Barnhart, No. 1:04CV0469-JDT-TAB, 2005 W. 1939951, at *4 (S.D
I nd. 2005); Lovellette v. Barnhart, No. 1:02-CV-273, 2003 W
21918642, at *10 (N.D. Ind. 2003). Under SSR 96-7p, a claimant's
inability to afford treatnent or access free or | ow cost nedica
services may provide insight into the claimant's credibility. See
SSR 96-7p at *8.

In addition to the ALJ's failure to inquire into why Krahn
pursued "intermttent"” care as required by SSR 96-7p, there are a
nunber of factual errors and misrepresentations in the ALJ's
opinion. First, it is unreasonable to draw an adverse inference
fromthe nmere fact that Krahn filed a claimfor worker's conpen-

sation within a nonth of his injury in 2000 or that he was

"bitter" at its denial, particularly when this concl usion cones
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froma psychol ogi cal evaluation in which Dr. Kubinski attributes
the bitterness to psychosocial stressors and a passive personal -
ity. (Tr. 443) Likew se, the ALJ misrepresents the record when he
states as fact that the accident in 2000 was "so inconsequentia
that no one working with the claimant realized that anything
unusual had happened.” (Tr. 31) Once again, this statenent is
taken from Dr. Kubinski's opinion of what "appeared” to be the
case three years after the fact and has no factual support in the
record. Regardless, while it is true that Krahn did not ini-
tially report a head injury to Dr. Luciani, Dr. Luciani's records
show that within one week of the 2000 accident, Krahn was de-
scri bing shooting pain in his arns. (Tr. 312) In addition, it is
undi sputed that Krahn had an objectively nmeasureable VOR stabili -
zation deficit after the incident. (Tr. 370) Under these circum
stances, the ALJ cannot conclude that Krahn fabricated the
head/ neck injury portion of his claimto distinguish a pre-
exi sting condition. (Tr. 31) The precise manner in which Krahn's
di zzi ness or visual problens began is largely irrelevant, given
t he undi sputed nedi cal evidence that these probl ens exist.
Moreover, the ALJ is m staken that the record contains no
evi dence of Krahn's back "going out"” or Krahn going to the doctor
or hospital for such a condition. (Tr. 32) Just as Krahn testi-
fied in the hearing, Krahn went to the emergency roomin Novenber
2001 when his back "popped." (Tr. 352) The ALJ's statenent that
Krahn has not pursued nedication therapy also fails in |ight of

the nyriad nedi cati ons Krahn has taken for nultiple nonths,
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i ncl udi ng Mecl ezine, Neurontin, Flexeril, Zanaflex, Vicodin,

Cel ebrex, and Tyl enol with Codeine. (Tr. 416, 419, 457, 452)
Furthernore, the court can find no statenent, as the ALJ all eges,
that Krahn "woul dn't proceed with surgery even if dictated by the
evidence." (Tr. 32) The only evidence regardi ng back surgery on
record is Dr. Khanna's desire to seek a discogramto determne /f
surgery woul d be beneficial, and Krahn's hearing testinony that
there's a "lot of risk" with surgery. (Tr. 461, 534)

Finally, it is undisputed that Krahn has no paycheck, no
food stanps, no worker's conpensation benefits, and no insurance.
However, outside of the care he explicitly stated he coul d not
pursue due to financial restrictions, Krahn diligently has
pursued and conpl eted every treatnent suggested by his physicians
with the exception of two therapy appointnents in April 2000.

(Tr. 398) Moreover, every physician who has conmented on Krahn's
extrene sense of pain either has drawn no adverse inference or
has descri bed Krahn's perception as a pain syndrone, attributable
to an underlying pathol ogy, or a psychosomatic problem (Tr. 216,
285-86, 419, 421, 441) In sum there is absolutely no evidence on
record that Krahn is malingering, pursuing disability benefits
purely for financial gain, or not participating in his care to
the extent his financial condition permts. The only evidence
arguably pointing to a | ack of conpliance with nedical care not
attributed to financial duress is Krahn's apparent failure to
perform home exercises. (Tr. 32) In any event, the ALJ should

have inquired into Krahn's reasons for not perform ng these
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exerci ses before drawi ng an adverse inference. See SSR 96-7p, at
*7- 8.
Turning to the ALJ's statenent that Krahn "still drives up

to 5 mles at atinme," the court notes that Krahn actually
testified that he drove rarely, did not like to drive because he
had probl enms focusing his eyes, and that the nost he had driven
in the past two nonths was five mles. (Tr. 157-58, 434) The ALJ
nmust di stinguish "between a person’s being able to engage in
sporadi ¢ physical activities and [his] being able to work eight
hours a day five consecutive days of the week." Carradine v.
Barnhart, 360 F.3d 751, 755 (7'" Cir. 2004). See also Zurawski
v. Halter, 245 F.3d 881, 887 (7'" Cir. 2001); difford v. Apfel
227 F.3d 863, 872 (7'" Cir. 2000). The Seventh Circuit consis-
tently has held that "the ALJ may not rely on mnimal daily
activities as substantial evidence that [the] claimant does not
suffer disabling pain." See d/fford, 227 F.3d at 872 (c/ting
Thonpson v. Sullivan, 987 F.2d 1482, 1490 (10'" Gir. 1993)). See
al so Carradine, 360 F.3d at 755; Zurawski, 245 F.3d at 887. The
ALJ's reliance on Krahn's testinmony to support his concl usion
that he is not |ightheaded or dizzy nmakes too nmuch of an activity
Krahn perfornms sporadically, particularly when his testinony is
that he does not |like to drive precisely because turning his head
makes himdizzy. (Tr. 157-58)

Wth respect to the difference between Krahn's subjective
conplaints of pain and the objective nedical evidence, the ALJ

nmust determ ne Krahn's credibility only after considering all of
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his synptonms "and the extent to which [his] synptons can reason-
ably be accepted as consistent with the objective nedical evi-
dence and ot her evidence." 20 C F. R 8404.1529(a). |If Krahn's
i mpai rments reasonably coul d produce the synptonms of which he is
conpl aining, the ALJ next nust evaluate the intensity and persis-
tence of the synptons through consideration of his "nedical
hi story, the medical signs and | aboratory findings, and state-
ments from[his] treating or exam ning physician or psychol ogi st,
or other persons about how [his] synptonms affect [hinm]." 20
C. F.R 8404.1529(c)(1). |If the synptons Krahn descri bes are not
supported by the objective nedical evidence, "the ALJ nust obtain
detail ed descriptions of [Krahn's] daily activities by directing
specific inquiries" about the synptons and their effect on him
difford, 227 F.3d at 871 (quoting Luna v. Shalala, 22 F.3d 687,
691 (7'" Cir. 1994)). Wiile Krahn's conplaints of disability
cannot be based on synptons totally unfounded in nedical find-
ings, the ALJ may not nmake a credibility determ nation "solely on
the basis of objective nedical evidence." SSR 96-7p, at *1. See
al so Carradine, 360 F.3d at 754; /ndoranto v. Barnhart, 374 F.3d
470, 474 (7'" Cir. 2004). However, the ALJ "need not totally
accept or totally reject [Krahn's] statements.” SSR 96-7p, at *4.
Rat her, the ALJ can nake a determ nation, based on the totality
of the evidence, that Krahn's statenments are only credible to a
certain degree. SSR 96-7p, at *4.

While the errors outlined above al ready necessitate renmand

for a proper credibility determ nation, the court further notes
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that this case is strikingly simlar to Carradine, 360 F.3d at
755. In Carradine, the plaintiff applied for disability benefits
after suffering a slip and fall on ice. Qbjective nedical records
di d not support the extrene pain Carradine all eged, and she had
been di agnosed with nunmerous ail nments including "degenerative

di sc di sease, scoliosis, depression, fibromayal gia, and

"somati zation disorder,' the last term. . . being a fancy nane
for psychosomatic illness." Carradine, 360 F.3d at 754. |n addi-
tion, she had pursued many pain-treatnment procedures including
not only "heavy doses of strong drugs such as Vicodin, Toradol,
Denerol, and even norphine, but also the surgical inplantation in

her spine of a catheter and a spinal cord stinmulator." Carradi ne
360 F.3d at 755. The Seventh Circuit concluded that the ALJ

m st akenly di scounted Carradi ne's conpl aints based solely on the
obj ective nedical records when Carradine's pursuit of these
procedures, as well as the "inprobability that she is a good
enough actress to fool a host of doctors and emergency-room
personnel into thinking she suffers extrene pain; and the (per-
haps | esser) inprobability that this host of nedical workers
woul d prescribe drugs and other treatnent for her if they thought
she were faking her synptons,” all supported the inference that
Carradi ne's pain was genuine. (Carradine, 360 F.3d at 755. 1In so
concl udi ng, the Seventh Crcuit noted, "If pain is disabling, the

fact that its source is purely psychol ogi cal does not disentitle

the applicant to benefits." Carradine, 360 F.3d at 754.

30



case 2:05-cv-00106-APR  document 20 filed 03/02/2006 page 31 of 32

Here, Krahn has tried nultiple nedications, pursued weeks of
physi cal therapy on at |east four occasions, sought evaluation by
neurol ogi sts, orthopedists, and pain specialists, gone to the
energency roomw th conplaints of back pain, undergone MIs, X-
rays, CT scans, bone scans, EMG studies, an epidural, a nedial
branch bl ock, and nost recently, considered a di scogram and
single level fusion of his lunbar spine. Dr. Martino, Dr.

Kubi nski, and therapi st Marika Miurray all have suggested that
Krahn has a psychosomatic elenent to his condition. (Tr. 285,
421, 441) In addition, many physicians have noted nuscle spasns,
Dr. Christea observed that Krahn's trenors were "consistent with
an exagger ated physiologic trenor due to pain and a sense of
'weakness,'" an EMG taken in 2000 showed a decrease in recruit-
ment pattern related to either pain or fatigue, and Krahn dis-

pl ayed "chroni c pain behavior,"” including "profound sweati ng,
turning pale"” during therapy in April 2003. (Tr. 239, 244, 436)
Wil e presumably possible, it is difficult to imagine that a

cl ai mant can manufacture nuscle spasns or a trenor, make hinself
profusely sweat, or turn pale on cue during therapy. Wen coupl ed
with the factual errors and unreasonabl e assunptions made by the
ALJ regarding Krahn's financial situation, this additional

evi dence regarding pain necessitates remand for a "fuller and
nore exact engagenent with the facts." Carradine, 360 F.3d at

756.

Wiile the court need not reach Krahn's other argunments in

support of remand, the ALJ is directed to consider Krahn's
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di agnosis of VOR stabilization deficit and the objective evidence
in support thereof when determining Krahn's RFC. (Tr. 369-70) It
was i nproper for the ALJ to ignore this evidence and to di scount
Krahn's clains of disability based on dizziness, poor bal ance,
and headaches when the ALJ did not even inquire into Krahn's

di zziness during the hearing. See Smth v. Apfel, 231 F.3d 433,
438 (7" Cir. 2000)(noting the ALJ's duty to devel op the record);
Herron v. Shalala, 19 F.3d 329, 333 (7'" Gir. 1994) (stating that
the ALJ may not ignore an entire line of evidence). Krahn's
counsel cross-exam ned Krahn on the inpact of his dizziness, and
there is objective evidence supporting Krahn's all egations.
Simlarly, the ALJ should consider the inpact of Krahn's trenors

on his ability to work.

For the foregoing reasons, the Mtion for Summary Judgnent
filed by the plaintiff, Frederick Krahn, on July 21, 2005 is
GRANTED.

ENTERED this 2" day of March, 2006

s/ ANDREW P. RODOVI CH
United States Magistrate Judge
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