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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION
LIZZIE M. SUTTON, )
)
Plaintiff, )
) No. 05 C 3631

v. )

) Judge John W. Darrah
JO ANNE B. BARNHART, )
Commissioner of Social Security, )
)
Defendant. )

MEMORANDUM OPINION AND ORDER

Plaintiff, Lizzie M. Sutton, filed an application for Title XVI supplemental security income
benefits on June 26, 2000, alleging she was disabled beginning on May 27, 1999, due to pain in her
back, ankles, and right knee. Plaintiff’s application and her subsequent request for reconsideration
were denied. Plaintiff filed a Request for Hearing; and on May 15, 2002, a hearing was held before
Administrative Law Judge Robert C. Asbille. Plaintiff and a vocational expert, Thomas Dunleavy,
testified at the hearing. Plaintiff was not represented by counsel at the hearing. On May 31, 2002,
ALJ Asbille denied Plaintiff’s disability application.

Plaintiff filed a Request for Review of Hearing Decision with the Appeals Council, which
was denied. In June 2005, Plaintiff filed a Complaint, requesting review of the final determination.
Pending before this Court are cross-motions for summary judgment and Plaintiff’s alternate Motion

to Remand.
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BACKGROUND

Plaintiff was 41 years of age at the time of the ALJ’s decision. She has an eighth grade
education and no past relevant work.

On August 19, 2000, Plaintiff was examined by Dr. Angelito Bernardo, a Social Security
Administration consulting internist. Plaintiff informed Dr. Bernardo that her feet and legs swell and
“bother” her. She also has swelling in the right knee and chronic knee pain, in addition to back pain.
Plaintiff indicated that there were days that she was unable to move out of bed because of pain. She
stated she could walk approximately one to two blocks, stand stationary for fifteen to twenty
minutes, and climb one to two flights of stairs.

Dr. Bernardo noted that Plaintiff was 65.5 inches tall and weighed 294 pounds. Plaintiff
moved “quite slowly” from the chair to the examination table, grimacing when she put pressure on
her right knee. Plaintiff’s right joint was swollen, and she had decreased range of motion in the right
knee joint from 150 to 110 degrees due to pain. There were no anatomical abnormalities of
Plaintiff’s spine, bﬁt she did have spasms on the lumbosacral region. There was decreased range of
motion of the LS spine from 90 to 80 degrees because of the spasm and pain. Plaintiff walked with
a mild limping gait.

Plaintiffhad mild difficulty walking on toes, walking on heels, and tandem walking. Plaintiff
had mild difficulty squatting and rising and had mild difficulty walking fifty feet because of knee
joint pain. An X-ray of Plaintiff's right knee showed slight narrowing at the medical joint
compartment with sclerosis at the articulating surfaces. Findings suggested mild to moderate

osteoarthritis and an otherwise negative study.
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On November 9, 2000, Plaintiff was seen at the emergency room of Cook County Hospital
for complaints of lower back pain. During the hospital visit, Plaintiff complained of lower back and
right leg pain. It was noted that Plaintiff was obese and had right knee pain.

On December 19, 2000, Plaintiff engaged in physical therapy at Cook County Hospital.
Plaintiff complained of right leg pain, sharp pain in her mid and low back, and sharp pain in her right
knee.

On May 2, 2001, Plaintiff was treated at ACHN/FANTUS Health Center. The records note
degenerative joint disease, chest pain, and shortness of breath. X-rays taken in April 2001
demonstrated knee abnormalities, including patellar osteophysis and facet sclersis and osteophytes
of the lumbar spine. Plaintiff was noted as having 2+ pitting edema in her extremities, post-
traumatic degenerative changes in the knee, and leg edema secondary to obesity. Plaintiff was
prescribed Tramadol for pain. On May &, 2002, Dr. Fadi Saad of Cook County Hospital wrote, in
a “to whom it may concern” letter, that Plaintiff suffered from advanced degenerative joint disease
in her knee, back, and ankle and was unable to work.

On May 15, 2002, an administrative hearing on Plaintiff’s claim was held. At the beginning
of the hearing, ALJ Asbille informed Plaintiff that she had a right to an attorney and that there were
also non-attorney representatives that represent social security claimants. He informed Plaintiff that
she was not required to have an attorney but that “a lot of people feel that it is helpful to have
somebody sit beside them and help them present their case.” He informed Plaintiff that if she wanted
more time to find an attorney, a continuance would be granted and that the continuance would not
be held against her. Because Plaintiff was seeking supplemental security income, Plaintiff may have

been able to get legal assistance. In addition, some private attorneys take such claims; however, the
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ALJ did not know *“what their financial arrangements”™ were. “[G]enerally you sign a contingency
contract, and you’re not required to pay anything unless they win the case; and then it’s up to you
to work out the method of payment.” ALJ Asbille asked Plaintiff if she wanted to "“go ahead today
and represent [her]self or would [she] like more time to find an attorney?” Plaintiff stated that she
would “go and represent [her]self.”

Plaintiff testified that she was 5'6" tall and weighed 324 pounds. She was unmarried and
presently living with her mother. Plaintiff did not drive and never had a dniver’s license. Plaintiff
walked with a quad cane. Plaintiff was not working and had never worked. Plaintiff was unable to
work because it was “hard for [her] to get around,” and she could not move around and get out of
bed. She had pain in her back, ankles, and right knee. The pain in her knee had existed for two years
and was “about an eight.” Her knee swells, and she took water pills to relieve the swelling.

Plaintiff had trouble sleeping and did not help with the housework because it “*bothered” her
to move around. Her typical day consisted of “sitting around the house.” She elevated her leg twice
a day for “not too long.” She believed she could stand for approximately fifteen to twenty minutes
and could sit in one position for approximately a half an hour. If she sat too long, she became stiff.
She had trouble climbing stairs and bending over to pick things up. She could lift a gallon of milk
and was able to use her fingers to button and unbutton buttons, to operate a zipper, and to use a pen
or pencil. Atthat time, she was taking the following medications: [buprofen, Silinac, Tremodol, and
Acetaminophen.

Thomas Dunleavy, a vocational expert (“VE”), also testified at the administrative hearing.
When asked the hypothetical question — considering an individual of Plaintiff’s age, education, and

work experience, in addition to being able to lift twenty pounds occasionally and ten pounds



