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Claimants seeking benefits brought under the Employee Retirement 
Income Security Act (“ERISA”) have been authorized to bring a 
“civil action” to seek redress. Although the term “civil action” is 
supposed to have identical meaning under the Federal Rules of 
Civil Procedure regardless of the type of claim being brought, 
ERISA claim litigation differs dramatically from ordinary civil 
procedure. Courts have invented rules that lack any statutory or 
other support. Such rules include an “administrative exhaustion” 
requirement, a denial of the Seventh Amendment right to trial by 
jury, an administrative review framework applied to the adjudica-
tion of claims, a standard of review that deviates from the one the 
Supreme Court prescribed in Firestone v. Bruch, and a replace-
ment of final judgments with “remands” of ERISA claims to the 
“plan administrator.”

For years, no court questioned the quasi-administrative law 
regime to which ERISA claims have been relegated. However, in a 
quartet of recent appellate rulings, courts have started to question 
the status quo.
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This article begins with a discussion of how ERISA cases came to 
differ from other civil actions and then analyzes the cases that 
have begun to address these issues. The article concludes with a 
prediction as to the future course of ERISA litigation.

Everything you think you know about ERISA civil procedure is prob-
ably wrong. Although ERISA § 502(a)(1)(B)1 authorizes claimants 

seeking benefits to bring a “civil action” to recover benefits, ERISA civil 
actions are conducted in a dramatically different manner from other civil 
actions heard in federal court. For example, a prerequisite to filing an 
ERISA benefit lawsuit is exhaustion of administrative remedies. In addi-
tion, claimants seeking benefits are not permitted jury trials or even trials 
for that matter, with the exception of the U.S. Court of Appeals for the 
Seventh Circuit2 since ERISA cases are generally adjudicated under a sui 
generis form of administrative review. The standard of court review for 
cases heard deferentially has been transformed from an abuse of discre-
tion standard into an arbitrary and capricious standard, which has placed 
a burden on claimants to prove that a claim decision was not only wrong, 
but essentially irrational. And finally, even if the claimant succeeds in con-
vincing a court that a claim was wrongly decided, rather than receiving an 
award of benefits, the matter is usually remanded to the party that denied 
the claim initially for a redo.

All of the foregoing has become established doctrine in ERISA 
claims adjudication without any thought given to why these practices 
are permitted or why ERISA cases are adjudicated differently than 
other civil actions. More than 30 years since the U.S. Supreme Court 
issued Firestone,3 the case that launched the current regime, courts are 
finally beginning to reassess how we got here and whether there is 
any justification for the current status quo.

The following discussion will recap how the transformation of the 
ERISA case from an ordinary civil action to a quasi-administrative 
review proceeding came about, then will discuss the recent cases that 
have begun to question current litigation procedures, and will con-
clude with a preview as to what may be coming next.

HOW DID WE GET HERE?

There is only one provision of ERISA that enumerates potential 
claims and causes of action that may be brought seeking benefits 
claimed to be owed. Section 502(a)(1)(B) of ERISA states:

(a) Persons emPowered to bring a civil action A civil action may be 
brought –
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(1) by a participant or beneficiary –

(B) to recover benefits due to him under the terms of his plan, 
to enforce his rights under the terms of the plan, or to clarify his 
rights to future benefits under the terms of the plan.

Reading that provision, the first question that arises is what is a “civil 
action”? Rule 2 of the Federal Rules of Civil Procedure, states, “There 
is one form of action – the civil action.”4 In addition, Rule 1 states that 
the Rules apply to “all civil actions and proceedings in the United 
States district courts, except as stated in Rule 81.”5 Moreover, ERISA’s 
legislative history explained that ERISA actions “are to be regarded as 
arising under the laws of the United States in similar fashion to those 
brought under section 301 of the Labor-Management Relations Act of 
1947.”6 Section 301 actions are viewed as plenary in nature and even 
encompass jury trials, according to Chauffeurs, Teamsters & Helpers, 
Local No. 391 v. Terry.7

The Supreme Court has also clarified the meaning of the term civil 
action with respect to the type of proceeding that a court is to con-
duct. In United States v. First City National Bank,8 which dealt with the 
Bank Merger Act of 1966,9 the Court held that despite the statute’s use 
of the word “review,” that did not connote a record review proceed-
ing but meant instead that courts are to conduct a plenary review; i.e., 
hold a trial.

The Supreme Court next took up the meaning of the term “civil action” 
in Chandler v. Roudebush,10 which was a case brought under amend-
ments to Title VII of the Civil Rights Act of 196411 that expanded the 
scope of the law to protect federal workers who were originally not cov-
ered.12 Although it was clear that private litigants enjoyed the right to a 
trial in a discrimination lawsuit, the Supreme Court was called upon to 
resolve a circuit split as to whether discrimination claims brought by fed-
eral employees were administrative proceedings. The Court determined 
the use of the term civil action in the statute meant that aggrieved claim-
ants were entitled to a trial, pointing out that “nothing in the legisla-
tive history indicates that the federal-sector ‘civil action’ was to have this 
chameleon-like character, providing fragmentary de novo consideration 
of discrimination claims where ‘appropriate,’ and otherwise providing 
record review.”13 The Court further elaborated:

In most instances, of course, where Congress intends review to 
be confined to the administrative record, it so indicates, either 
expressly or by use of a term like “substantial evidence,” which 
has “become a term of art to describe the basis on which an 
administrative record is to be judged by a reviewing court.”14
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Maintaining consistency, in Kappos v. Hyatt,15 the Supreme Court 
ruled that a provision of the Patent Act permitting individuals whose 
patent applications have been denied to challenge the denial by bring-
ing a civil action in federal district court against the Director of the 
Patent and Trademark Office (“PTO”)16 created a right to trial rather 
than an administrative review proceeding. The Court observed that “§ 
145 neither imposes unique evidentiary limits in district court proceed-
ings nor establishes a heightened standard of review for factual find-
ings by the PTO.”17 The Court further determined that district courts 
lacked the authority to remand such matters to the PTO; instead, dis-
trict courts are to consider new evidence to allow the court to render 
a final judgment.

Viewed within the context of these Supreme Court rulings, it is dif-
ficult to understand how ERISA litigation has been transformed into an 
administrative review regime. Taking a lead from the Supreme Court’s 
analysis, the word “review” is nowhere to be found in the ERISA stat-
ute. Nor is the term “substantial evidence” used in the law’s wording. 
Finally, the ERISA statute is silent as to the applicable standard of 
review as the Supreme Court noted in Firestone before pronouncing 
the default standard to be de novo, but then holding the review stan-
dard could be transformed into a deferential standard if the benefit 
plan says so.

SO, WHAT HAPPENED?

In addition to Firestone, several other cases (although none from 
the Supreme Court) slowly transformed ERISA proceedings from the 
typical norm of other civil actions. One obvious explanation for how 
ERISA cases became quasi-administrative law cases is the statute’s use 
of the term “administrator” in the definitional provisions of ERISA.18 
The use of the word “administrator” allowed other administrative law 
terminology, such as “administrative record,” to creep into use in ERISA 
cases. Another way in which ERISA litigation went in its own direction 
was the adoption of an administrative exhaustion doctrine, which is 
derived from Section 503 of ERISA,19 which mandates a “full and fair 
review” of a claim denial. That provision was read by the U.S. Court 
of Appeals for the Ninth Circuit in Amato v. Bernard20 as a mandate 
for an exhaustion requirement; and other courts quickly followed suit.

Firestone was truly the inflection point, though. Shortly after the 
Supreme Court issued that ruling, the U.S. Court of Appeals for the 
Sixth Circuit, in Perry v. Simplicity Engineering,21 found that ERISA 
benefit adjudications were to be “based on the record before the 
administrator.”22 The court justified its conclusion by pronouncing:
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In the ERISA context, the role of the reviewing federal court is to 
determine whether the administrator or fiduciary made a correct 
decision, applying a de novo standard. Nothing in the legislative 
history suggests that Congress intended that federal district courts 
would function as substitute plan administrators, a role they would 
inevitably assume if they received and considered evidence not 
presented to administrators concerning an employee’s entitlement 
to benefits. Such a procedure would frustrate the goal of prompt 
resolution of claims by the fiduciary under the ERISA scheme.23

It did not take long thereafter for the Seventh Circuit to conclude in 
Perlman v. Swiss Bank Corp.24 that “deferential review of an adminis-
trative decision means review on the administrative record.”25 Neither 
conclusion by either court cited any precedent or other authority; and 
the Seventh Circuit may have cast doubt on its own finding by later 
ruling that under the de novo standard courts are to hold trials if the 
evidence is disputed, explaining:

For what Firestone requires is not “review” of any kind. . . . The 
Court repeatedly wrote that litigation under ERISA by plan par-
ticipants seeking benefits should be conducted just like contract 
litigation, for the plan and any insurance policy are contracts.26

The Seventh Circuit stands alone on that position, though. Other 
circuits adhere to the proposition that even under the de novo stan-
dard, courts are to conduct a record review.27 When courts view their 
function as limited to reviewing a record, it is no surprise that jury 
trials are not permitted.

It was also inevitable that courts applying an administrative law 
paradigm to ERISA litigation would deem it appropriate to “remand” 
disputes as they do in administrative proceedings. Courts have come 
to consider remands routines, although no court has ever provided 
the authority or named the precedent that would justify the prac-
tice of “remanding” cases to private litigants. Indeed, neither in the 
ERISA statute nor in its legislative history is there any language per-
mitting remands, in contrast to the statute governing judicial review 
of Social Security benefit disputes where remands are authorized in 
two situations – where there is a lack of substantial evidence support-
ing the administrative determination or to consider new and material 
evidence that could not have been presented earlier.28 Remands are 
generally permitted for administrative adjudications due to separation 
of powers concerns according to SEC v. Chenery Corp.29 However, the 
ERISA law provides for the filing of a civil action, not a complaint for 
administrative review governed by the Administrative Procedure Act.30
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What makes the practice of remanding ERISA cases even more 
confounding is that nearly every court that has considered the issue 
has found remands to be non-final and thus non-appealable orders.31 
Since Article III of the U.S. Constitution requires federal courts to issue 
final, conclusive judgments, it is puzzling that until very recently no 
court had questioned the practice of remands, especially since there 
is no other context in which a federal court remands a dispute to a 
private party.

Finally, there is one additional situation where federal courts 
have deviated from civil procedure norms. In Firestone, the stan-
dard of review the Supreme Court cited as applicable if there is a 
reservation of discretion is the “abuse of discretion” standard.32 The 
Court cited the Restatement (Second) of Trusts § 187, which looks 
to the following factors to determine whether an abuse of discre-
tion has occurred –

(1) the extent of the discretion conferred upon the trustee by the 
terms of the trust; (2) the purposes of the trust; (3) the nature of 
the power; (4) the existence or non-existence, the definiteness or 
indefiniteness, of an external standard by which the reasonable-
ness of the trustee’s conduct can be judged; (5) the motives of the 
trustee in exercising or refraining from exercising the power; (6) 
the existence or nonexistence of an interest in the trustee conflict-
ing with that of the beneficiaries.

Although the abuse of discretion standard was the only review 
standard mentioned by the Supreme Court, most federal courts apply 
an “arbitrary and capricious” standard of review, which the Seventh 
Circuit explained as follows:

The “arbitrary or capricious” standard calls for less searching 
inquiry than the “substantial evidence” standard that applies to 
Social Security disability cases. Although it is an overstatement to 
say that a decision is not arbitrary or capricious whenever a court 
can review the reasons stated for the decision without a loud 
guffaw, it is not much of an overstatement. The arbitrary or capri-
cious standard is the least demanding form of judicial review of 
administrative action.33

The Seventh Circuit later tempered that explanation of the standard 
of review somewhat to explain that it “should not be understood as 
requiring a plaintiff to show that only a person who had lost com-
plete touch with reality would have denied benefits.”34 Instead, the 
focus should be on “procedural regularity, substantive merit, and faith-
ful execution of fiduciary duties.”35 How courts transitioned from an 
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abuse of discretion to an arbitrary and capricious standard of review 
has never been explained, though.

RECENT CASES QUESTIONING THE CIVIL PROCEDURE 
REGIME USED IN ERISA CASES

As noted above, the Supreme Court has never addressed any of 
the issues discussed in the previous section. Nor have any courts of 
appeals. Concerns have been raised for years about the deviance 
between ordinary federal civil procedure and ERISA civil procedure,36 
but have gained little attention. Until recently.

Wallace v. Oakwood Healthcare, Inc.37

The basis for administrative exhaustion of ERISA claim as a pre-
requisite to suing for benefits was openly questioned in a concur-
ring opinion authored by U.S. Circuit Judge Amul Thapar of the Sixth 
Circuit in the Wallace v. Oakwood case. The case was a garden variety 
disability benefit claim involving a registered nurse, Cheryl Wallace, 
who had been denied benefits after she became unable to work due 
to an illness she contracted while traveling to Belize.

Judge Thapar’s discussion of the exhaustion issue in his concur-
rence is what makes this case remarkable. He began by observing:

It is troubling to have no better reason for a rule of law than that 
the courts made it up for policy reasons. Yet that seems to be the 
case with ERISA’s exhaustion requirement. Federal courts should 
reconsider when – or even whether – it’s legitimate to apply this 
judge-made doctrine.38

Judge Thapar was concerned about the absence of any statutory 
authority for the exhaustion doctrine and pointed out that under the 
Constitution’s separation of powers provisions, Congress, not the judi-
ciary, has the power to “prescribe[] the rules by which the duties and 
rights of every citizen are to be regulated.”39 While he acknowledged 
that parties may enter into contracts that regulate their rights and obli-
gations, as to legislatively created claims and causes of action, Judge 
Thapar maintained: “But when courts stray from the texts of these 
laws or the terms of these contracts, they wield power that is not 
rightly theirs.”

Consequently, the usurpation of Congress’ role by the courts with 
respect to an exhaustion requirement was disturbing to Judge Thapar, 
who remarked: “It’s hard to square these principles with the ERISA 
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exhaustion doctrine. Or at the very least, with the way courts talk 
about the doctrine.”40 The concurrence traced the roots of ERISA’s 
exhaustion doctrine to ERISA Section 503,41 which promotes a “full and 
fair review” of benefit denials, but neither that provision, nor any other 
section of ERISA mandates “administrative exhaustion.” Nonetheless 
such a requirement has been created and uniformly enforced by all 
federal courts.

One of the seminal exhaustion cases, Denton v. First National Bank of 
Waco, justified an exhaustion requirement as consistent with the authority 
of courts “(1) to uphold Congress’s desire that ERISA trustees be responsi-
ble for their actions, not the federal courts; (2) provide a sufficiently clear 
record of administrative action if litigation should ensue; and (3) assure 
that any judicial review of fiduciary action (or inaction) is made under the 
arbitrary and capricious standard, not de novo.”42 Judge Thapar deemed 
such goals commendable but nevertheless extra-statutory and inconsis-
tent with Congress’ authorization of the right to file a civil action. He 
explained, “The statute is the procedural scaffolding, the plan documents 
the source of substantive rights.”43 The concurrence further explained: 
“ERISA requires plans to offer fair and reasonable internal-review proce-
dures for claims they deny. 29 U.S.C. § 1133(2). But the statute nowhere 
says claimants must take advantage of those procedures as a precondi-
tion to enforcing their rights in court.”44

Judge Thapar thus concluded that the exhaustion requirement was 
created “in an era of unabashed purposivism,” and based on “policy 
judgments, legislative-history tea-reading, and an unexplained anal-
ogy to the Taft-Hartley Labor Management Relations Act.”45 However, 
despite what may have been good intentions, the concurrence 
expressed the following concern:

It should bother us that such a ubiquitous doctrine, one that has 
thwarted many an employee’s efforts to enforce his benefit rights, 
rests on such shaky foundations. Maybe there are better argu-
ments waiting to be made. But if there are, they’ve been waiting 
a long time.46

Judge Thapar’s focus on the text of the ERISA statute addressed 
only one of the many court-created procedures regularly employed 
in ERISA litigation. Unsurprisingly, his opening salvo has led to more 
judicial skepticism about what has been settled dogma.

In re Caudill47

The second domino to fall was the Sixth Circuit’s questioning of 
why jury trials are disallowed in ERISA cases. In re Caudill reached 
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the Court of Appeals after a jury trial demand was stricken by a dis-
trict court within the Sixth Circuit and the plaintiff sought a writ of 
mandamus to reinstate the jury demand. The writ was denied based 
on the standards for granting mandamus which require a finding of a 
“clear and indisputable right to a jury trial in actions for recovery of 
benefits under § 502.”48 However, while the court declined to issue a 
writ, it also remarked that it was not “definitively resolv[ing] Caudill’s 
claim that he is entitled to a jury trial under ERISA § 502(a)(1)(B)49 or 
the Seventh Amendment.”50

A district court case that followed, Phillips v. Sun Life Assur. Co. 
of Canada,51 has kept open the question of whether jury trials are 
permitted in ERISA cases. Phillips was initially filed in state court and 
removed by the defendant to federal court, followed by the filing of a 
motion to dismiss the non-ERISA claims. Rather than responding, the 
plaintiff filed a new complaint alleging ERISA claims, and also filed a 
jury demand. The defendant then sought to strike the jury demand. 
Finding the motion to dismiss was mooted by the filing of an amended 
complaint, the court deferred a ruling on whether to permit the jury 
demand.

The plaintiff asserted a right to a jury trial pursuant to the Seventh 
Amendment because “he is seeking solely money damages, which 
is a form of legal relief, meaning this is a ‘suit at common law’ for 
Seventh Amendment purposes.”52 Sun Life responded by arguing 
that ERISA claims are equitable and not subject to jury trials. The 
defendant’s argument was based on Daniel v. Eaton Corp.,53 which 
explicitly held that “in actions for recovery of benefits under sec-
tion 502, there is no right to a jury trial.” (internal quotations omit-
ted). However, the claim that ERISA cases are equitable is open to 
challenge based on rulings that view claims for payment of benefits 
as contractual in nature. For instance, Larson v. United Healthcare 
Ins. Co.,54 the court pronounced:

An ERISA § 502(a)(1)(B) claim is “essentially a contract remedy under 
the terms of the plan.” The Supreme Court has explained that the 
remedy provided in § 1132(a)(1)(B) is designed “to protect contrac-
tually defined benefits,” and in keeping with its contract-law foun-
dations, the cause of action offers typical contract forms of relief, 
including recovery of benefits accrued or otherwise due, declara-
tory judgments to clarify plan benefits, and injunctions against future 
denial of benefits. The claim is governed by a federal common law 
of contract keyed to the policies codified in ERISA.

The Supreme Court ruled more than 30 years ago that claims for 
breach of contract that seek contractual remedies are subject to trial 
by jury under the Seventh Amendment.55 Consistent with that ruling, 
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and with rulings in other cases deeming ERISA claims contractual, the 
Daniel decision rests on a questionable underpinning.

Indeed, a convincing argument in favor of jury trials in ERISA cases 
was made by a district court in Michigan only a few years after ERISA 
was enacted. In Stamps v. Michigan Teamsters Joint Council No. 43,56 
the court upheld a jury demand after finding that a benefit claim was 
no different than a contract action seeking damages.57 The court dis-
tinguished fiduciary breach claims, which it acknowledged were equi-
table, but pointed out that “[i]f the court construed subsection [ERISA 
§ 502](a)(1)(B) to also create a cause of action for equitable relief, it 
would be superfluous to subsection [502](a)(3).”58

Although the right to a trial by jury is not enumerated in ERISA, it 
is also not excluded; and since the Terry decision found a jury trial 
right under the Labor Management Relations Act, the description 
in ERISA’s statutory history explaining that ERISA litigation should 
follow that law should compel a similar conclusion permitting jury 
trials.

Michael J. P. v. Blue Cross and Blue Shield of Texas59

The next eruption in the growing judicial skepticism about the sta-
tus quo in ERISA litigation came from an unlikely quarter – a recent 
appointee to the Fifth Circuit Court of Appeals, Judge Andrew Oldham. 
Although the ruling was issued as non-precedential, Judge Oldham’s 
concurrence in the Michael J.P. case, which involved a claim for health 
benefits, was startling. The concurrence addressed the meaning of the 
scope of deferential review of an ERISA benefit denial and how the 
term “substantial evidence” is to be interpreted.

Judge Oldham complained about how the substantial evidence stan-
dard in ERISA cases continues to be utilized “even after the Supreme 
Court told us it lacked a sound justification.”60 He pointed out that the 
manner in which courts were applying substantial evidence in ERISA 
cases “is notably more deferential than ordinary substantial-evidence 
review” in cases arising under administrative law and questioned 
whether that standard as applied is “justifiable.”61

Judge Oldham complained that the manner in which courts apply 
the substantial evidence standard to ERISA claims is based on the 
Labor Management Relations Act (“LMRA”) of 194762 and examines 
whether the plan’s trustees “have acted arbitrarily, capriciously or in 
bad faith; that is, is the decision of the Trustees supported by sub-
stantial evidence or have they made an erroneous decision on a ques-
tion of law.”63 However, in Firestone Tire and Rubber Co. v. Bruch,64 
the Supreme Court rejected the use of the LMRA standard as Judge 
Oldham explained:
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Unlike the LMRA, ERISA explicitly authorizes suits against fidu-
ciaries and plan administrators to remedy statutory violations, 
including breaches of fiduciary duty and lack of compliance with 
benefit plans. Thus, the raison d’être for the LMRA arbitrary and 
capricious standard – the need for a jurisdictional basis in suits 
against trustees – is not present in ERISA. Without this jurisdic-
tional analogy, LMRA principles offer no support for the adoption 
of the arbitrary and capricious standard insofar as § 1132(a)(1)(B) 
is concerned.65

According to the concurrence, Firestone’s recognition that a devia-
tion from the default de novo standard of review would occur only 
where plans grant discretionary authority to render claim determina-
tions meant that in such instances, plan decisions would be reviewed 
for “abuse of discretion.”66

According to Judge Oldham, although some courts used the phrase 
“abuse of discretion” following Firestone, it later became an entirely 
different review standard – “arbitrary and capricious.” Judge Oldham 
gave an example from another ruling, which recited: “When reviewing 
for arbitrary and capricious actions resulting in an abuse of discretion, 
we affirm an administrator’s decision if it is supported by substantial 
evidence.”67 But what especially troubled Judge Oldham was that he 
deemed that formulation obsolete after Firestone, which caused him 
to remark:

It’s not just how we got here that’s strange. Equally odd is the way 
we apply substantial-evidence review in ERISA cases. Our ERISA 
cases purport to review a plan administrator’s decision for “sub-
stantial evidence.” But ERISA’s ‘substantial evidence’ is radically 
different from ‘substantial evidence’ elsewhere in law.”68

The concurrence then turned to the seminal case defining the 
meaning of “substantial evidence” – Universal Camera Corp. v. NLRB,69 
which eschewed a view that a decision should be upheld so long 
as there is some evidence in the record supporting the conclusion 
reached. Universal Camera chose instead to apply a more “holistic” 
meaning to the term “substantial evidence,” requiring a court to “give 
serious consideration to ‘the record as a whole,’ ‘taking into account 
contradictory evidence or evidence from which conflicting inferences 
could be drawn.’”70

Judge Oldham was disturbed that instead of following Universal 
Camera, courts:

often decline to engage in a holistic review of the evidence, 
because we can readily find that there is some – “more than a 
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scintilla” even if “less than a preponderance,” ibid. – evidence 
that supports the administrator’s decision. And once we conclude 
that the evidence meets this low “substantial evidence” thresh-
old we need not consider how substantial the plaintiff’s evidence 
is, because it doesn’t matter – the administrator has carried their 
burden.71

The concurrence attributed the approach taken by the courts as 
being motivated by a desire by judges to avoid “particularly complex 
or technical” inquiries into the reasonableness of plan administrator 
decisions. However, he bemoaned the fact that the result is that:

In practice, any plan administrator in any case will point to some 
quantum of evidence which arguably puts their decision on at 
least the “low end” of a reasonableness spectrum. So in almost 
every case, we quickly approve the administrator’s decision as 
supported by substantial evidence, without “taking into account 
contradictory evidence or evidence from which conflicting infer-
ences could be drawn.”72

The consequence of applying such a minimal level of review is, 
according to Judge Oldham, that it is “particularly difficult for ERISA 
beneficiaries to vindicate their rights under the cause of action created 
by Congress” and that the current regime has “no apparent support in 
law, logic, or history.”73

Judge Oldham’s concurrence echoes the majority opinion in Metro. 
Life Ins. Co. v. Glenn,74 which addressed plan administrators’ conflicts 
of interest and also cited Universal Camera as a roadmap for how 
courts should review benefit denials “by taking account of several 
different, often case-specific, factors, reaching a result by weighing all 
together.”75 Indeed, Universal Camera explicitly recited:

[C]ourts must now assume more responsibility for the reasonable-
ness and fairness of Labor Board decisions than some courts have 
shown in the past. Reviewing courts must be influenced by a feel-
ing that they are not to abdicate the conventional judicial function. 
Congress has imposed on them responsibility for assuring that the 
Board keeps within reasonable grounds. That responsibility is not 
less real because it is limited to enforcing the requirement that evi-
dence appear substantial when viewed, on the record as a whole, by 
courts invested with the authority and enjoying the prestige of the 
Courts of Appeals. The Board’s findings are entitled to respect; but 
they must nonetheless be set aside when the record before a Court 
of Appeals clearly precludes the Board’s decision from being justified 
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by a fair estimate of the worth of the testimony of witnesses or its 
informed judgment on matters within its special competence or both.

Judge Oldham’s concurring opinion suggests a need for courts to 
re-examine their approach to adjudicating ERISA cases, keeping in 
mind the law’s stated purpose is to protect claimants’ rights to receive 
promised benefits.

Card v. Principal Life Ins. Co.76

Returning to the hotbed of reexamination of ERISA litigation, 
the Sixth Circuit recently issued another major decision – Judge 
Eric Murphy’s concurrence in Card v. Principal Life. Judge Murphy 
openly questioned whether courts have the authority to “remand” 
ERISA cases. Card involved a dispute over disability benefits. 
Although the plaintiff was unsuccessful in the district court, the 
Sixth Circuit remanded the case for a redetermination. Following 
the remand, which went directly to the insurance company that 
denied the benefit claim, the plaintiff sought the district court’s 
intercession. However, the district court refused to intervene, 
believing it had no jurisdiction to do so. The plaintiff appealed; 
and on the second round of litigation, the Sixth Circuit admitted its 
initial remand order was unclear and explained the district court 
retained jurisdiction to supervise the remand.

Although the majority opinion resolved the procedural issue at the 
heart of the appeal, Judge Murphy wrote a concurrence that raised 
two questions:

Why do courts have any power to “remand” a pending federal 
lawsuit to one of the private litigants? That strikes me as quite an 
unusual thing. Why shouldn’t the district courts instead oversee 
any additional litigation compelled by an arbitrary-and-capricious 
finding using the normal rules of civil procedure?77

While the power to “remand” ERISA claims has been assumed, 
the statute is silent on the issue and the Supreme Court has never 
addressed it. Nor could Judge Murphy find any other area of civil liti-
gation involving private parties where courts remand the case to one 
of the litigants.

Like Judge Thapar in Wallace, Judge Murphy concluded that the 
power to remand “seem[s] to rest on paper-thin reasoning” and that 
courts have “largely assumed its existence without addressing the sub-
ject in detail.”78 The concurring opinion concluded as follows:
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In short, I tend to think that the existing caselaw has not ade-
quately justified what seems to me to be a strange procedure –  
remanding a case to a private litigant for further proceedings 
rather than completing those proceedings in the court. And if plan 
administrators ultimately cannot ground this procedure in ERISA’s 
text as interpreted against its historical context, I find it difficult 
to believe that the Supreme Court would sanction it. Because it 
is well established in this circuit, though, I concur in the majority 
opinion explaining how it should be implemented.79

Judge Murphy’s concurring opinion has now fully opened the 
debate on how to reform ERISA litigation.

THE FUTURE

The cases discussed above have raised serious concerns about 
the way in which litigation over benefits governed by ERISA is to be 
conducted. Courts have simply made up procedures over the years 
without any thought as to the legitimacy of those doctrines and their 
consistency with the ERISA statute, Supreme Court precedent, and 
the Federal Rules of Civil Procedure. It is possible that voices such as 
those of Judges Thapar, Oldham, and Murphy will simply turn out to 
be cries in the wilderness.

However, it is far more likely that their complaints will be heard 
and will ultimately lead to a reassessment of ERISA litigation by the 
Supreme Court. It is intolerable that a law intended by Congress for 
the protection of plan participants and their beneficiaries80 has been 
transformed into a mechanism that protects ill-founded claim deni-
als from meaningful challenge. Nor is it right that the current state 
of ERISA litigation perpetuates a regime that offers less protection to 
claimants than they had before the passage of the ERISA law, despite 
Firestone’s concern that such a result would be contrary to Congress’ 
intent.81 It is thus high time for litigants and the Supreme Court to rei-
magine ERISA litigation and restore it to its intended purpose.
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